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that of n total of 7,0r7,4>10 rifjhto insucd, '.,702,200 righta \ioro t-adc'’ 
botv;o*Dn July 16 and 20, 1958; na for tho ctoc^cholclore numbering aoowt 5C 
55% of these had stock in a street name. 



Nor would tho coupons presented fer payment give the name* and 
addressee of the debenture holders. Tho greater number of those were pre- 



sented through collocting hanks and, although BOEING might have ascertain' :i 


the owners through tho hanks. It v/as under no duty to do oo. 

Plaintiffs' argument thut the majority of the debenture holders 


never oav; the Indenturo as they v;oulcl hove had to go to tho Tru-etoo or to j 
the SccuritioB Exchange Commisnion in hachimrton, io answered by tho fact 
tht tho clcbonturo itself contained tho proviuions for notice and tl* 3 varning 
that the dohonturcs could be called, no well an by law on tho binding effoci 
of tho terms of the Indenturo «,s a contract, whothor or not they saw it. 
(York V. Guaranty Trust company of K.Y., .‘12G U.S. 99; 143 F. 2d 503 (C.A. 

2 , 1944); U.C.C. Eoc. 0-202(1) 2d od.) 

But plaintiffs further arguo tlrt tho debenture holders are not 

bound by tho terms of tho Indcntix o becauHe these terms wore Inconsistent 

% 

with those of the dc'oenturc and the Pro.npectuo which accompanied the issue 
lnl956. Thus, they purport to find come inccnatetoncy in tie words "not 
less than 30 days' notice nor more than 90 days published notice" (Prospoc- 
tus); "not loss than 30 nor more tlian 90 days prior net ice as provided in 

the Indenture" (debenture); and "tho first ouch publication to bo not less 

and ^ 

than JO days /hot more than 90 days before tho date fixed for redemption 
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(Indontnro Section 5 . 02 ), Tlioy arguo that tho plaintiffs, aa debenture 
holders, migiit havo thought that this mount 30 days* continuous publicatioj 
and that any doubt roust be resolved in their favor. The language is pris- 
tine clear - 30 days* prior notice; this was what was given, and nore. 

Kaplan v. Vornado, 341 P. Supp. 212 (N.D., 111., 1971) is dis- 
positive of this claim. There, in answer to tho same argument, tho Court 
hold that tho debenture holder was bound by the terms of the Indenture, 
which ho did not see, aa woll as by tho tetTAO of the Debenture, which he 
did not undorntand; and that tho rkOtlco \'aa sufficient, even though it was 
published in a Wow York newspaper and in various publications which plain- 
tiff. a rcoidant of luznr.aa, never caw. 

In hbramson v, Durrougho Corp., 67 Ci*v*. 1420 (S.D.U.Y. , 1972), 
Judge Lmnbard hold that notice by^ publication in the New York Times and the 
Wall Street journal wao reasonable as “bent calculated to come to tho atton 
tion of tho Durrougho bondholderu” or their broh-ero, anithat publication 
four tiroes within tho thirty days prcncribod by tho Indenture, wit!i termina 
t ion of the privilege the fifteenth day prior to tho redmption dv.tn, war 
sufficient notice (llullane v. Central lUnovor Trust Co., 339 U.C. 30G (1910 
and the other cases rolled on by plaintiffs are not relevant in that, in 
those cases, tho Courts ctruck a notice by publication aa inoafi-cent to 
bar a party in a judicial proceeding where another kind of notice was poa- 

I 

siblo. V.’alkor v. llutchinocn, 352 U.C. 112 (1956) condemnation proceedings; 
How York V, II. Y. Central R.U. CO., 344 U.S. 293 (1953) wiping out a tax 


Hot. in •: y/U4i>’.r uptr.y proceeding.) 
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! 

Finally, plaintiff?! arquo that tho clofondnnt violatccT the Tru-c 
In^Vnuaro Act, 15 U.C. C. Goction 77aaa ot Qf?q. , in tljat, under 1 hr? intVn- 
turo by Pection iJ.Ol, n.02, r>OJ'Il!G v>au required to furnish Chnao I'" nhat 
bi-annu.Ally with current n^mca and nddrennen of bondlioldora and that 
would hove pornitted CKiae Manhattan to notify tlcoe additional bondholder::. 
The aiiijvmr to thio io that it waa ctipuln tod that LOEIITG had no nnmeo to 
furmrli chaao l-nnliattan i-ud ao adviaed it under the torma of the Inoencuie . 

Fla inti ria held tljc? debenturts w])irjh clearly ntoted that they 
could be reqiotcrodr plaintiffs could have done go and they v;ould hve boon 
notified by mil of ti:e call thus eliminating tho real rial: of not seeing 
th;? notlcun and prejiu roloanen, FlainL-itrc: rhc-ce j.ot to do r;.?, ud they 
muct J. ,ar tin' ci»ri>.i .'uoi-c'en (Kraufi v, Laclede fiaa Co., 3''<1 P,”, 2d 327 
(St. Louie Ot. of App., 1S62)). 

I conclude thjc tlio notice oi call v;a3 ronnonJi>lo, valid and 

adequate . 

I now turn to ccnuidcration ofi 

Tim r> - it; 

In an ingeniouo firgurnent, in order to got around tic nufficic nev 
oi tin? notice, plaintiffa no::t arquo tliat it x.’ao .a condition precedent to 
a valid call that dc'fcndar.ta adjust and pOlioli an adjuntoJ converoion rate 
and notify the Trustee; that defendants did not and th.stfthia rendered the 
call invalid and incuffident to cut off debenture holders* right to convert 
Tlie defcndr.nto* rejoinder is that tho rate of convor.nion fixed by 
it waa in strict compliance with tho tor:na of the Indenture and that these 
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should not bo rewritten to oupport the plaintiffs' clairai that the Board of 
Diroctora n'»d« itn dsterraiirtion aa to the conversion rate with duo regard to 
its dual reaponoibility to both atockholdora and bondholdorai that, in any 
•vent, an error in tho conversion rate wouU give a claim to those bond- 
holders who did convert relying on tho notice and not to plaintiffs who 
claim they received no notice of the conversion. 

Solely for purposes of diocusoion, I will assume that an error 
in tho conversion rate would void the call and that such an error, even 
though I find none, would bo sufficient to cave plaintinfa* claim. I turn t« 
that aspect of thio suit, and consider the merits of this claim. 

There were throe trr.noacticnf which, according to plaintiffs, migh 
have necessitated an adjustment in tho conversion rate applicable to the (>- 
benturoa in accordance with Section 4.05 of the Indenturei the stock 
dividends declared in November, 1950; tho 2% r.tock dividend declared in 
NovoRbor. 1959; and tho aeguioitien by BOSIIIG on f^rreh 31, I960 of nibstan- 
tially all of tho apcts of vortol Aircraft corporation. 

As of Ilarch 10, 1961, up to and including tho redomntion date of 
April 8. 1966, nOEIUG ti*»?ate*d the convcrcr.iea rate eo 2.0448, and it contenu: 
that this is tho proper conversion rnto. Jt is plaintiffs* contention th 
tho proper conversion rate is 2.0725 or more. The significance <f this ^ e 
that, if plaintiffs are right, the debenture holders would liavo been entitle 
to additional nharos of stock on conversion and additional duties wore im- 
posed on defandint under tho Indenture which they did not fulfill. 
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EsBontially, it is pljintiffo' contention that initially DOEIWG 
computed the value of the stock dividend correctly, but that the followi 
year it recomputed it for the express purpose of keeping the convoroion rat> 
from rising above 2.D at a time when it was negotiating with Vortol in ordcr 
to injure the debenture holders and benefit its stockholders. 

It io of record th«at on Kev ember 3, 1958, BOEIIIQ declared a 
limited Gtock dividend of 4%, The closing price of Boeing Capital Stock on 
that dtc was $56,875 and the number of shares iscuod under the 4% dividend 
was 281,537. On or about Dccembo: 31, 1 958, BOCIIU made a conversion rate 
computation with rocpect to this 4% limited stock dividend. BOEING took the 
novem} 3 cr 3, 1958 irr*'R closing price of $56,075 and divided it by l.o4 (re- 
prcoencing the muaber of shares including the 4/4 dividend shares) and 
reached a figure of $54.75 which was the value of each chro after dividend. 
This figure, multiplied by the number of chares ioeued, 201,537, resulted 
in $15,414,151 - the total consideration paid for the shares issued. Apply 
ing the formula for calculating the conversion rate, the "Conversion Rato 
Calculator- (Section 4.05), it reached a figure of 1.9927. The numerator 
being 731,898,400, total number of chares outstanding, divided by the de- 
nominator, the total connidorution received therefor or $:J67,286,501, the 
convoruionrato. therefore, was below 2.05 and it required no adjustment. 

On November 2, 1959, COKING declared a limited stock dividend of 
2 % and issued 147,489 sharos at the market prico of $30,375 or a total 


consideration of $4,479,9/9, 
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ror purponeo of this dividend, hwever, EOBllTO, In computing the considera- 
tion rocoived for the chares, did' not divide 'Ao market price $30,375 by 
1,02 (to include the 2% dividend shares) because if it had, the conaiderati* 
woild have boon reduced to $29.77 which result would have required an adjust- 
ment in the converoion rate since that quotient would have been 2,00D9 in- 
stead of 2.0052. 

In Docembor, 1959, DOEHIG then recomputed the 4% limited stock 
dividend of 1950 to conform to the computation used on the 2?i dividend and 
to exclude the cJlitional A,% uharos roprcGontcd by the dividend so that 
now it reached a flat n.rkot price of $56,075 (not divided by 1.04). The 
result v.'aa that tha total connideration for the 261,537 shares issued wao 


under 


$16,012,417, which bho formula otill did not change the quotient oufficicntl 

to require adjuntment of the conversion rate. 

1^ tabulation of thire calculatonn is as follows i 

4% dividend - 281,537 rhn. x $r>4.G9 » $15,-11‘! , 151 (cornorato accounting tr.e'J'. 

" X $5G.U57a $10,012,417 (Indenture method) 

♦ ■^**** 

2% dividend - 147,409 chs. x $29.77 - $4,390,749 (corporate accounting meth. 

• X $30,375=^ $4,479,979 (Indenture method) 

^ WA A A ft # 

Quotients computed according to Section 4.05 of the indenture i 

Quotient for 4?i dividend under either method below 2»05i l,9927f 1.9095 
Quotient lor 2% divicend under Corrorato i:.?thed r. 2.0009 
" " Indenture Ilcthod *• 2.0052 

(See Doierd ant's E;:hibit ITo. 20.) 

Obviously, one of the rcaoona for the rocomputatlon of tho “Con- 

vorslcn I’.ato Calculecor" on tl.io dividend was to conform it to the method 


used on the 1959 2% stock dividend. 
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From this ^plaintiffs argue that defendant was on a course of 
deliberating keeping tho conversion rate from going ap» which would require 
an adjustment and the setting aside of mors shares for the debenture holder n 
when thny redeemed their debentures. 

Irrespective of the defendant's motive* it is clear that the 
original computation of the 4% limited stock dividend was not proper under 
the terms of the Indenture and that the computet ion of the 2% dividend and 
the recomputation of tho 4% dividend in 1959 was in accordance with the 
terms of the Indenture. It appears that the 4% stock dividend was original 
ly in 1958 computed according to tho usual corporate accounting practice* 
that is* that the market value of the stock issued was computed by including 
tho additional number of shares outstanding upon payment of the dividend. 

In tho case of the 4% stock dividend* this veuld be 104 shares and* in tho 
2 % dividend* 102. The terms of the Indenture are clear in that the market 
value ot a limited stock dividend is defined as the last^eported sales price 
on the date of the declaration of the dividend (Section 1.01). Plaintiffs 
would construe this to mean that this includes the sales price including the 
additional shares issued as Yi result of the dividend* or post dividend rathe 
than ex-dividend, arguing that this is the mom intelligent moaning bocaune 
it represents more accurately tho market value of the shares. This may be j 
so but the indenture was drawn by BOBmQi how to define market value was 


its decision to outof several alternatives. BOBINQ had a right to so 

define it, and, having done so* it had not only the right but the duty to 
comply with the definition set forth in tho Indonturo, ^respective of its 


motive. 
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Plaint if fa also attack the acquisition by BOEING of the aasots ot 
Vertol Aircraft Corporation at what they say was an arbitrary value placed 
on tho stock of COEINQ which was issued in exchange* in order to keep the 
conversion rate below 2.05. 

In support of their position, plaintiffs point to the statement 

made by Vico President Haynes at a Board Meeting on April 4, 1960 after tho 

contract with Vertol had been signed, that* 

"a calculation hod been made an to the minin\um\aluo that could 
be placed on th? unfiotii of Vertol without on ndjuotmont in tho 
conversion rrico being requirod; and thJt cuch figure ao adjusted 
for the cr.tounts to be received upon the exercise of options vjas 
approximately ;>15, 216,000.", 

and to further Etetomento by DOniNG's officorn that their "basiq objective 
was to avoid dilution of the c;>uity position of ctockholders. • 

TliO value placed on the Vertol r-cqih±)aT.cB the market value of the 
BOEim stock on November 13, 1959 at $33-5/8 for a total of $15,895,748. 

It is plaintiffs' argument that some other valuation should have 
been used, either the valuo of tho acquired asoots of Vertol on Ma:ch 31, 
I960 as recorded on tl.o boolis of BOEING et $12,435,138.47 or tho value of 
tho BOI-IMG stock at some other datoi to wit: either January 18,1960, vhen 
the contract wnu signed when tho ntocl; was $30-5/8: or March 30, 1560 when 
tho contract was closed when the BOEING stock was $24-1/0; either of whicn 
figures would hvo required an adjustment in the conversion rate. 
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Defendants rely on Secticn 405(b) (il) of tho Indenture which vrats 
the Hard of Directors with tho power to fix the "fair value" of the consider.j 
tion received when stock is issued other than for cauh. Defendants repre- 
sent that the dccioionoff the Doard was made after full deliberation, in good 
faith, with full realization of its duties to the stockholders oi LOdlKO, 
and upon advice of counsel, its investment banlcro and independent account- 
ants. 

I find that tho fi-tts are as follows. 

As early as l‘J50, EOr.IWG's management had been engaged in discus- 
sions with Vertol looking toward the possible acquisition by BOBIIIG of Vor- 
tol. A coiamittoo, headed by the Company Secretary, was designated to study 
the matter and recorar.end; on llovcinbcr 11, 1959, a nemorendum containing hJs 
and the President* a rccoi.imcndationb was cent to the Board. The recommenca- 
tion woo for tho acquisition on tlr> bawls of an exchange of stock - two 
ahnros of BOEIKG for throe shares of Vertol. On IJovcmber 13, 1959, at an 
informal meeting of nire of BOEING'S thirteen Directors, attended by its 
president Allen, a firm decision to make the offer to Vertol on the two for 
thee basis was made. On January 10, 19G0. tho Board formally suthorired 
the execution of a contract with Vertol » the closing was had on March 31, 
I960. Between November 13, 1959 and January, 1960, there wore several dis- 
cussions as tho details were still tentative. Throughout these negotlatro:. 
and meetings, defendants were figuring out various valuation theories to 
detc . lino tho rofiult on the cm version rate. 
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The acquhition was done through a corporate reorganization in 
which the stockholders of Vortol received t\ o shares of BOEIMO stock for 
each three shares of Vertol stock they owned* and received a total of 
448*954 shares of BOEING capital stock. There were also Vertol stock 
options, which had boon granted to employees at a prior time. These stock 
options antBnted to 23*782 Pharos of BOEING at a value of $644*514; and the 
total consideration paid by BOEING for the acqiiaition was 472*736 shares of 
BOEING at 33-5/8, for an aggregate value of $15*895*748. 

This is know as the "barter equation method"* which permits con- 
sideration to be computed on the basis of shares issued. 

The book value of Vertol at $12*435*138.47 was the figure used 
for the computation of the ronneylvania State Excise Tax; had BOEING used 
this value* an adjustment in the conversion rate would have had to be made. 
Using the value of BOEIIXS stock at 24 1/8 as of March 30, 1960* the quotient 
after applying the formula would have been 2.0687 reqiiring an adjustment to 
2.07 shares; at the value used of $15*895,748 or $15*250,000 (which ex- 
cluded the options), the quotient remained below 2.05, Thereafter* BOEING 
continued to use this roetholl of computation for limited stock dividends 
■under the indenture* with the approval of its independent accountants, its 

counsel and its company tceasurer. 

Plaintiffs admit that the formula provided for in the Indenture 
had as its purpose the prevention of dilution of stock to the detriment of 
BOEING stockholders. It was certainly BOEING'S duty Bnd right to compute 
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stock In such a way as to prevent its dilution and there is no evidence that 
it had any purpose of delibeBtely hurting its debenture holders, 

vfhile it is true, oa plaintiffs point out, that on HovenOser 13, 

1959 the matter of tho acquisition was still teitative and does not appear to 
have boon settled until some time in December at the earliest and that the 
date the contract was signed appears more rational, this Court cannot say 
that tho Board of Diroctora had no colorable right to fix the *fair value* 

V 

of the consideration aa of November 13, 1959. The decision %as carefully taken, 

not only with the approval of its accountants but of independent auditors, 

outside counael, ita investment bankers and underwritors, with the unanimous 

resolution of ito Bcxd and in good faith. This is the test rather than 

might 

whether another method of valuation /^eom moro appropriate. Zn fact, 
plaintiffs admit that they can cite no authority which deals with the fixim 
of a date for pirpoaeo of valuation of antidilution clauses, which this is. 

AS plaintiffs point out, any time stock is issued for consideration less thar 
its market value, there results dilution. The provisions of Section 4.05 
of the Indenture were clauses dealing with the problem. There is ample 
imthority to support a docimion made by a Board of Directors under similar 
conditionsT in fact, it is conclusive, [r-iorris v. Standard Oas 4 Electric ro. , 
31 Del. Ch. 20, 63 A 2d 577 (1949) | 11 Plefcher Corporations, Secs. 5221, DJ3- 
5344, (1971) I Industrial 4 General Trust, Ltd. v. Tod, 100 B.Y. 215 (135). 

See Matter of Marcus, 273 App. Div, 725, affd 303 N.Y. 711 (1951) to the 
effect that book value is not the true measure of stock? and Seas Shipping 
Oo. V. CIR, 371 F. 2d 528 (C.A, 2) cert, denied 387 0.8. 943, for use ot 
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the barter equation methotl for tax purposes.) 

X ccr.cludo that neither the nor the 2% Limited Stock Dividend, 
nor the acquiniclon of Vertt*!, nor nny combination of those three events, 
required an adjuotmofj t of the conversion rate. i alno conclude that, even 
if they had so rfKiuirod it find dofendnt had failed to do so, plaintiffs who 
did not convert could not benefit thoroby because falluro to convert when 
required to do so v;ould not neccr.carily have invalidated the call, [6 
Wlllirton on Contracts, Sec, 042 (3rd Ld., 1002),) 

I also concludo that there is no merit or substance to plaintiffs* 
final point that the dofeitlant EOni'TG breached a contract it had made with 
the New York Stoc]: n::chnr»co, in that it failed to comply with the publicity 
requirci.iunta of tljo Iluniial anJ/or the Listing Agreement, 

I li.'vo found that tho publicity given v;aa moro than adequate, t)»at 
it was in full ccmplir.ncc with the tcrr.c of tho Indenture and tho Debenture, 
and that is the only contract be1:v.»(»on nlnintiff debenture holders end BOnir' 
The fact that further pul>licity v.'as puggouted cr even required under tho 
Manual of tho nxchnngo, assumig it wps a contract, v;ould net’ help plaintiCfr 
for dofcnhnt D011II7G did comply with tho publicity requirementa of tho Kx- 
chanqe. Dut even if it had not complied fully with the publicity rcqnire- 
monts of tho Manual, no cane has yctheld that tho Manual is a rule of cuch 
Importance In tho "r.ogulatcry Cchcne" and as ouch "integral part in SEC 
Rogul.it ion" that a brr .acli of it would oxpooo defendant to "unexpected civil 
liability" i.t the suit of a third party. (Uoinbcrg(?r v. NYSE, 335 F, Supp. 
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139 (S.D.V.y., 1971).) In fact, the law in this Circuit is to the contrar/. 
(O'Moill V. Maytag. 339 P. 2d 164 (C.A. 2, 1964), Colonial Realty Corp. v. 
C<rhe & Co., 358 F, 2d 178 (C.A. 2, 1966), DeRcnzia v. Levy, 297 F. Supp. 

990 rs.D.W.Y., 1069).) 

Buttrey v. Morrill, Lynch, etc;, 410 F. 2d {7th Cir., 1969), 
cs^t. denied 369 U.S. 848, relied on by plaintiffs. Involved a totally dif- 
ferent "rulo" of tho Exchange binding on a member company and plaintiff's 
claim aejainot the mombor broker was uphold in the pleading stage solely be- 
cause it charged the roembor company with fraud, the Court specifically saylnr, 
that mere negligence might not support a federal claim. [McMaster, Hutchin- 
son & Co. V. noUischild Cor. C.C.II. Pod. Soc. L. Rep. f 93, 541 (N.D., 111., 
1972) which follc'.ved, distinguished Buttrey on this ground. Bush v. Bruns, 
Nordeman 4 Co. (S.D.U.Y. 72 Civ. 4B4) C.C.H. Fad. Sec. L. Rep. -1)93,674.1 
What 1 have said disposes of plaintiffs' tliird party beneficiary olaira. 

The Cler)c is directed forthwith to enter judgment for defendant" 

dismissing the complaito in the follo^.’ing ten actions on tho merits with 

taxible costa and dinbursemontot 

f>6 Cfv. IC20 Van Gomert v. toeing 
66 Civ. 2384 lihite v, Booing 
66 Civ. 2385 norglao v. Booing 
66 Civ. 2640 MclJaught v. Looing 
66 Civ. 2706 B'inor v. Booing 

So ordered. 


Dated t New York, How York 

llovombor 29, 1973 _________________________________ 

LYLVESTSR J. RVAN 
Unitod Ctatoo District Judge 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


WILLIAM R. VAN GEMERT, mt al.. 

Plaintiffs, 


THE BOEING COMPANY (Pormarly 
BOEING AIRPLANE COMPANY) at al.. 

Defendants . 


66 Civ. 1820 


Before 


HON. SYLVESTER J. RYAN, 


District Judge. 


New York, n. Y. 

November 15, 1972 ~ 10:00 


a . 014 


APPEARANCES 


NATHAN, MANNHEIMER, ASCHE, WINER & FRIEDMAN, ESQS . , 
295 Madison Avenue, 

New York, New York; 

BY: NORMAN WINER, ESQ., of Counsel 
and 

IRVING STEINMAN, ESQ., 

11 Park Place, 

New York, New York; 

BY: IRVING STEINMAN, ESQ., and 

SAMUEL WEINSTEIN. ESQ., of Counsel, 

Attorneys for Committee of Plaintiffs. 
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KASS, GOODKIND, WECHSLER « GERSTEIN- ESOS 
122 E, 42nd Str«At, ' 

N«w York, N«v York; 

BY; STUART D. WECHSLER, ESQ., and 

MJCr’AEL P. FUCHS, ESQ., of Counool, 
Attoraoys for Plaintiffs. 

DAVIS, POLK « WARDWELL, ESQS . , 

1 Chase Manhattan Plasa, 

Now York, Now York; 

BY; S. HAZARD GILLESPIE, ESQ., and 

WILLIAM H. LEVIT, JR., ESQ., of Counsol, 
Attornoys for Defendants. 


THE COURT; Are we ready? 

MR. GILLESPIE. Ready for the defendeats. 

THE COURT: Who is going to appear for the 
defendants? 

MR. GILLESPIE: The defendants are represented by 
Davis, Polk ft Wardwell, by S. Hasard Gillespie and Wi Ilian 
H. Levit, Jr. 

Perhaps at this tine it night be appropriate to j 
state this; Mr. David Wagoner of Seattle has been co- ' 

I 

counsel with no in this case throughout the years. He is 
here at the counsel table at the nonent. His fim appears 
on the briefs, and has up to this tine, but he has a state- ' 

nant he would like to nako to the Court* ' 

j 

THE COURT; All right, I an glad to hear anybody 
from Seattle. That is a faniliar place for no. I held 
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court th«r« a nuabar of tiaas. 

MR. WAGONER: Your Honor, it has non bacome 
apparant that ona of ay partnar*, Mr. Harold 01*an/ 
will ba callad by tha plaintiff* as a witnass. In view of 
that fact I would think tha appropriata thing for us to do, 
our fira, would ba to withdraw as counsal af raeord, and 
I would lika paraission to do so. 

THE COURT: Wall, you don't hawa ta. I don't 
think thara ia a conflict, but if you want to sit hara 

MR. GILLESPIE: Mr. Wagonar has baan with aa. 

THE COURT: If you want to withdraw as counsal of 
raeord you may do so. I understood Mr. Gillaspia's fira 
wars oounsal of record. 

MR. GILLESPIE: That is correct. 

THE COURT: You can sit hara. I don't sea any 
reason why you can't. That is, if you would lika to. 

MR. WAGONER: I trould like to. 

TOE COURT: All right, you're waleona. 

Anything else you want ta taka up before wa begin? 

MR, WINER: I think there are certain proeadural 
aattars which should ba taken up, although I believe tha 
possibility or Uair creating difficulty has baan ainiaisad 
by agraauant of tha parties. 

As your Honor knows, I have worked primarily on 
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th« question of tho convorsion rat* and tha quostion of the 
pjcopriety of the notice. Mr. Wechsler has worked priaarily 
on the question of the Stock Exchange rule, and also has 
worked on the notice question. 

Now, as I understand it, the defendants hare asked 
me to call Mr. Allen out of turn, and I believe that plain- 
tiffs* attorneys are willing that that should be done. I 
certainly an. 

The next procedure, as I understand it, is that 
Mr. Weehsler would call Messrs. Olsen and Haynes sieply on 
the issues of the Stock Exchange news release, and they will 
thereafter, I an infomed, appear as witnesses for the 
defendants when the defendants* case eo«es up. So I believe 


15 

16 

17 

18 

19 

20 
21 
22 
2:i 

24 

25 


that the possibility of Mr. Wechsler and ne having to cross- 
exanine on different issues will probably not arise, but we 
should appreciate it, should it arise, that Mr. Wechsler 
would be able to ask the sane witness questions on the 
Stock Exchange issue, and I on the conversion rate and other 
issues. I don*t know that it will arise. 

THE COURT; I an not willing to try a ease that 
way, seriatim. I an willing that you call the witnesses in 
any order that you want, but when that witness takes the 
stand that witness is to testify both on direct and cross at 
one tine, I an not going to take his testimony seriatin. 
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I You Will oxhaust that witnaaa, and that witaass will ba 
axaaiaad by ona attornay rapraaanting aach party. 1 a« not 
going to hawa a aariaa of raiays of eroaa-««a«iaation or 
diract axaaination by two la%ryars of tha saoa witnaaa. 

MB, WINBR: Your Honor, perhapa I did not aake 
ayaalf claar — 

THi COURT; You iiaXa youraalf quita claar, and I 
trust that I nada oysalf quita claar. 

MR. WIMIR: Wall, sir — 

THE COURT: You may hava an axaaption to my ruling 
if you want to. 

MR. WINER: Yas, I should lika to. 

But ara you pracluding tha possibility of tha 
dafandants calling tha witnass in bahalf of tha dafansa 
aftar ha has tastifiad for tha plaintiff? 

THE COURT: I say I am not pracluding him, but I 
regard it as baing duplicitous of tha tastimony, and I thinK 
that onca a witnass has takan tha stand ha should ba axaminad 
by all partias on all suhjacts at ona tima. If thara is 
naad to bring him back, and you aan justify it, of course I 
will not refuse to hear him later. But if you know that you 
ara going to examine him on certain matters, I don't want the 
tastimony of a witnass seriatim on matters which ara known to j 
you in advance. if you want to call him again thara must be i 


I 

i ! 

I I 
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2 I soMe justification for it. 

3 All right. 

j WIMER: Your Honor, nay I hava a faw aomants 

5 i" to discuss this, bacausa this will craata a problem in tha 

f 

e prasantation of tha casa. 


COURT: I don*t think it will craata as graat 
8 j| a problem as you think. 


WECHSLER: Your Honor, I concur with Mr.Winar 

I 

10 in tha way — > 

i 

11 I the COURT: Thank you wary much. I made my ruling, 

12 ji and I think I hava baan vary patiant. 

I 

13 ; Mw I will giva you a faw minutas. 

14 i Thara was a stipulation of facts in this ansa, was 

15 ji thara not? 

I 

I 

16 j MR. W E CH SLER: Your Honor, thara was a stipulation 

17 n ot of facts, but what certain witnessoa would testify to 

subject to a variety of possible objections to materiality — i 

j I 

19 I the COURT: There was a stipulation, subject only I 


20 ii to objection as to relevance and materiality. 

-I ^ 

21 MR. WECHSLER: And to the right to cross-examine 

ll 

22 || and add to their testimony. 

23 the COURT: I think I was to be notified, under 

^ 1 

24 ! the stipulation, if you ware going to bring any additional 

25 jj testimony out from that one witness, was there not, under 

I 
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thsir depositions before the date of trial, and if you didn't I 
take the depositions that it would be deeaed that while you 
did not concede the truth of the testimony of the witness, 
you would offer no evidence to directly contradict him, and 
your only objection would be as to relevance and materiality. 

Mow, that is my recollection. 

MR, VfSCUSLER: That had been contained in the 
stipulation, y>ur Honor, and subsequent to the date of the 
stipulation there were stipulations regarding the witnesses 
to be called by both parties, and there was correspondence 
back and forth between plaintiffs and defendants — 

THE COURT: I told counsel in this case some time 
ago, I don't want matters handled by correspondence. I 
should like it handled by legal documents. I have stated that 
many, many times. Lawyers have a habit of writing letters. 

I don't like letters. If you have any matters to bring before 
the Court, bring it before the Court on formal papers. 

Remember that. I told you that many times. I want things 
made a matter of record by legal steps. 

MOW, do you want a recess of a few minutes? 

MR, WINER: I think if we could talk together, 

perhaps, with defense counsel we could come to an acconmioda- 
tion of this. 

THE COURT: Suppose you do that at recess. It was 1 
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2 j my plan to gat an opanlng atatamnt by both sidaa. 

3 ij MR. WINER: 3fas, your Honor — 

j ' 

jl COURT* Lat US hava that. Than I will giva you 

5 jl £ raeass. 

® I WINER: Wall, va ara confrontad — doaa your 

7 I Honor make tha sana ruling with raspact to opar.ing atata> 

8 manta by •>> 

^ COURT: I think thara should ba ona opaning 

10 atatamant from aach sida, that is all. 

11 MR. WECH8LER: Your Hommt, for six yaars Mr. winar 

1 ; 

12 and aysalf hava aach workad on diffarant aspacts of this 
i:j ii casa. I am not capable of making an opaning statamant or 

14 examining witnesses on all tha causes of action, and Mr. 

r 

15 I Winar may or may not ba, your Honor 

16 jl THE COURT: I will Only hear ona attorney for aach 

ii 

17 I Side on opaning statamants. 

I 

18 MR. WECUSLER: Your Honor, my opaning statamant 
,9 will run lass than five minutes, and I bag your permission 

2 ,, I to make that statamant, bacausa I think it will ba short and 

21 ^ concise and will not burden tha Court. 

22 I THE COURT: If I permit that, that will ba no 

indication that I will permit you to examine tha witness 

« 

24 seriatim. 

25 I MR. WECHSLER: I understand that, your Honor. 

I 

jl southern district court reporters, u.s. courthouse 
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THB COOJtT: Is that sgr««abl« to Mr. Gillsspie? 

MR, GILI.ESPIE : Yos^ Sir, 

WE COURT: All right, lot mm boor froa tho plain- 
tiffs. Now tako your tiaio. 

MR. WIMER: If your Honor ploaso, as you know, this 
case arisos out of tho fact that tho dofoadajit elaiaod an 
option to tmrminmtm tho right of tho rloinUff. to convort 
thoir doboaturos into cooown stock. 


19 


dofondant publishod a notieo in tho Wall 
str..t Jour».l on Hnrch „oth.r on. on Mnreh 1., 

1*66. v«rlou. plnintlff. did not no. tho notion . Vnriou. 
Pinintiifn thornnftnr tnndnrad thoir bond, for eonvornion. 

Oofondant rofusod to convort; tho dofondant 
clainod that tho tiao for convorsion had ozpirod. 

AS a result tho holders of soao $l, 544 , 3 f 0 worth 
of debentures face value, lost upwards of $4,000,000. 

There wore various losses suffered by other people 
in slightly different connections, different causes, and I 
will cone to that in a minute. 

Mow, to go back to the history: 

In July of 1958 the defendant Boeing Coapany 
issued $29,540,000 odd worth of debentures. These debentures 
were called convertible 4-1/2 percents of 1980. 

The debentures were sold, obviously, at least 
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“^5 PT— nt to stookholdora. Th« roasoa I aay that it is 
obvious that at laast 75 parcant waat to stocjcholdars was 
that soaia 7 $ or 77 parcant of tha rights on which dabanturea 
wara bought vara never transferred by tha original stock- 
holders to whoa they vara issued. So that va know that at 
l***^ 25 percent of tha holders of tha dabanturas in 1558 
wara stookholdars, and as tha evidence will develop tha 
probability is that there was a greater parcantaga. 

These people acquired tha bonds, aost of then, in 
July of 1958 — 

TM COURT* These bonds wara callable before 1981? 

MR. IfiVBR: These bonds had cross options . They 
could be called by Boeing on a kind of notice which will be 
a subject of controversy hare, and redemption prices declining 
by • quarter of a point each six aK>nths or a year over the 
period all the way to 1980. 

The option of the plaintiffs or the bondholders 
was to convert into conaon stock at two shares each $100 
face amount of debenture, and the two share figure was subject 
to adjustment based upon certain ccaplicated features in the 
indenture; and the application of those provisions of the 
indenture will be one of the subjects of testimony and proof 
before your Honor. 

Now, in Noveaber 1958 the corporation, Boeing, 
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. 4 p.ro.»t .toot 4lyia.„d. * dlvi4.nd, . 

I li-ito. .took di»id.nd, i. « it.. Which u.d.r th. t.™ 

II th. i.d.nt«r. for oJJ„.b«.t of th. oohv.r.io„ 

r«t«. 

I, 

)| 

II Booin,, «ccordin,ly, «d. . co-p«t.tion with 

|j r..p.ct to th. .dju.t.».t of th. co,v.r.ton r.t., .„d th.y 

Ij -.d. it ...ctiy th. w.y w. .,y th,y .howld h.w. it. 

! I»B COURT. You fihd no fault with that? 

M*. WINiR: No fault with that. 

In »oy«b.r 1»5» .o.in, d.ei.r.d a 2 p.,..,. .toOc 
dlwldand, .o that a imw calculation wa. i. ordw. 

At thi. tlM th.y war. c 0 n.ld.rln 9 th. ac^i.ition 
of th. Vartol Aircraft Corporation. 

Th.y had not only to ccput. th. r.t. adJu.tM.nt on 
th. 2 parent .took diwldand, but al.o th.y had to look 0,.«1 

•nd ... what th. V.rtol tran.action wa. ,01.9 to do to th. 
conwarsion rata. 

Th. ra..an th.y hoi to do thi. i. that .ccordin 9 
to thair teti-ony th.y war. concarnad about th. po..lbl. 
dilution of th. ooMMon .tock, which I b.li.w. ^.t 

th.y war. concarnad that if th.r. wa. . convr.ion of th. 
dabantur.., thar. would b. a 9r..t .any .or. ah.r.. l..u.d, 

and in thair opinion th. v.lu. of thair co-on .took would 
ba dlltttad. ' 
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So I will now not charaetorisa - wa will try to 
gat that from tha witnasaas - but tha aii^>la fact ia that 
thay turned around in 1959 and inataad of computing tha way 
they had computed in 1958, thay ravaraad tha computation 
which thay had made in 1958, applied thair new ayataa to 

tha 1959 one, and than want ahead with thair Vartol trans- 
action. 
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• mmoting, an informal meeting attended by nine ' 
raambars of tha board of directors on Movaarik>ar 13, 1959, one 
of tha senior viea-prasidanta of tha corporation told tha 
members present that if thay acquired Vartol thay ware going 
to have to change tha conversion rata; thay would have to 
give tha debenture holders more shares of stock than tha 

two for each $100. This is all docuaantad in tha stipule-* 
tion . 

So what thay did was, thay took care of that 
situation by changing tha adjustment for 1958 and 1959, and 
by a little hocus-pocus with tha figures on tha Vartol 
transaetio. 1 , which I would be glad to explain to your Honor ^ 
in a minute or two, unless you wish me to go into those 
specifics now. Perhaps I should. 

The contract on Vartol was closed January in, 1960, 
or as of January 18, 1960. Tha closing of the transaction 
was on March 31, 1960. Whan thay came to compute for tha 
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purpos«s of the adju.tnent of the conver.ion rate what 
the conaideration received by Boeing was for the shares 
issued through Vertol, they took this method: 

They went back to November 13, 1959, and took 
what was allegedly the closing price on that day; they 
■multiplied it not only by the shares which they gave to 
Vertol, but also by the shares which they gave for Vertol 
options, individual stock options held by Vertol employees; 
got a total of $15,895,000, and then subtracted from that 
the value, the actual dollars that they would be on the 
Vertol options, and left themselves with $15,250,000. 

Actually, this was a discortion, because what it 

means is that they took the Vertol stock not at the closing 
of 33-5/8, but at 34. 

So even that theory which is in the stipulation, 
and by which I think they are bound as to how they conputed 
this value, even that was manipulated. 

And I should say to you that according to the 
minutes one director arose and asked them: 

•What is the minimum that we can ascribe to the 
Vertol value without having to change the conversion rate 


I 


j 

i 


/■ 

' 


1 

i 


23 I of the debentures?* 

li 

^ i' they were informed that it was 15,218,000. 

2S ■ So by finding a way to get to 15,250,000, they avoided a 
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ch«ag« in tha convarslc;* rata by $34,009. Thay adnit that 

^ /- ' 1 

had thay takan $34,000 lasa than 15-250 thay would hava had I 

to adjnst tha convaraion r^.ta, and thia ia whathar thay wara I 
right or wrong — 

THE COURT: What would tha adjuataant ba — 

MR. WINER: Tha adjuatawnt would ba l/20th of a 

I 

ahara for avary $100, and that l/20th of a ahara in 1966 

I 

waa $9 for avary 100 — $9-odd. I think I calaulatad it 
*t an 11 parcant of tha original bondholdara invaataant. 

That ia tha axtant of tha diatortion. 

NOW, conaaquantly, thay carriad out nona of tha 

I 

proviaiona of tha indantura which wara raquirad in tha avant ! 
of a changa in tha convaraion rata. Thoaa proviaiona wara {/ 
thay ahould publiah notica ao that buyara and aallara '» 
and holdara of tha dabanturaa would know what tha now convarH 
aion rata waa; but thay didn't publiah any naw onaa. 

Thay wara auppoaad to raaarva additional aharaa 
to covar tha changa. Thay did not do it. 

Thay wara auppoaad to giva notiaa to tha truataa. 

I 

Thay did not do it. In fact, thay did not do anything 
axcapt kaap in thair confidantial racorda thaaa calculationaj 
which by good fortune wa hava baan abla to diacovar, and wa 

t 

will ba abla to danonatrata to your Honor. ' ^ 

i 

THE COURT: What would hava baan tha diffaranca ii^ 
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th« Mltiaat* conversion rat# on oaeh $100 bond? 

i 

NR. WINBR: As X saa ib^ in 1966, as 1 say to your | 
Honor, thara would ba 7/100 ths of a share for each $100, and I 
I baliava that that would comm to about 11 pareant of the 
original cost. 

I 

I 

The stock was sailing, your Honor, at $102 a share ! 
on April 14th — 

» 

THB CXHIKT: Nhan they converted what did they pay j 

I 

for a share in dollars and cants, whan they called and paid ! 
in cash? 

NR. VINBRi Whan they paid in cash? 

THS COURT: Yas . What did they pay? 

NR. WINBR: Whan they paid in cash they paid i 

$1,032.50. 

I 

THB COUK: What do you claia it should have bean? 
MR. WINBR: On the radai^tion? 

THB COURT: Yes. ' 

I 

» 

NINBR: Hall, that is fixed in the debenture, j 

,• 1 

I assuae whoever converted got 103-1/4. 

— ! 

THE COURT: So this Vartol situation cut down the 

aaount on the radaaption? 

NR, WINBR: No, it did not change the radaaption. 

It only changed the conversion rate. ! 

I 

WB COURT: All right, one aore question: When j 
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they fixed thi. Vertol figure, wa. notice seat of that to 
all the bondholder* and to all the atockholdera? 

MR. WINER: No, *ir, it wasn't sent to anybody. 
THE COURT: Wasn't it reported in their annual 

notice? 


1 

I 


MR. WINER: It was not. 

THE COURT: Was it newer Mentioned as to how it 
was eoaputed or in what aaount it was coMputed? 

MR. WINER: Not to my knowledge. The only letter 
in the record that I found is an inquiry by Moody Services, 
and I don't believe that was on Vertol; I think that was 
after the stock dividend. Moodys asked them where there 

was any change in the conversion rate, and they wrote back, 
no. 

Now, it is our positiM ^at this was a breach of 
contract. It was a failure to perform a condition of the 
option. When the y fail ed to chimge the. coivver.s.ion rate they 
lost the right to terminate the plaintiffs' options to 
convert. in other words, that promise or that condition, I 
whichever it is, would have to be performed before they 
could demand that plaintiffs ' option to convert be ended. 

Now, in the State of New York - and it is the law 
of the State of New York which applies - a willful breach of 
contract — and I believe it is inescapable that this was 


SOUTHENN district court arRnoTrar ■> i; 


Z'') 1 1 


* 331a 18 

willful - would tuninato all of thalr righta undar tha 
eoatraet, not only, ona, to taminata tha option, but alao 
any othar righta that thay night hava, and thia, of eoursa, 
will ba briafad. 

THl CODRT: What do you naan by a willful act? 

You naan a dalibarataly fraudulant act? 

MR, NXNIR: I waan't going to uaa tha word, but I 
baliava it waa fraudulant. I baliava it waa fraudulant. I 
baliava that whan your Honor haara tha taatinony and raada 
tha axhibita — in fact, I think tha axhibita without tha 
taatinony ~ your Honor will coneluda that tha bondholdara 
wara plain chaatad, and I think that waa thair whola purpoaa 
tina, and thay did it, and it would navar haaa cona 
to light but for thia fact, but for tha failura of oartain 
bondholdara in lf6( to aaa *r.a notica. 

THE COURT: You aay that Naw York law applioa? 

NR. WIHER: Yaa, air. 

THE COURT: That waa atipulatad in tha indantura? 

MR. WINER: It ia in tha indantura, yaa, air. 

THE COURT: All right. doaing ia not a Naw York 
corporation? 

NR. WINER: No. 

THE COURT: It in a Dalawara corporation? 

NR. WINER: Yaa, air. 
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arm, I couJil elaborat. on thia, but let me just eay 
briefly the following, and then I will auspend on thia: 

In eonneetion with the a took dividend they trana- 

i 

I f«rr«l fro. .urplu. to c.pit.l Mc.tly tho ri 9 ht woy.t. 

I Th.y took tbo nuobor of .b».. who. it «. . 4 porcont .took 
I diTidoBd ..d thoy divid«J by 104, Ud thoy tru.f.rrod tb. 

I 

dividenda to capital. rne aame with the 102. And thia 
they did for four yeara in a row - 195«, 1957, 1958 and 1959 - 
and that ia abaolutely proper accounting. 

But when they came to calculate for porpoaea of 
the debenturea, then they changed their figurea, and they 
aacri^d a value to the atock dividend aharea aa if the full 
ahare before the atock dividend waa worth exactly the aame 
«^unt aa the greater ninaber of the - aa one of the greater 
nvmbmt of «haru «u worth .ft.r tbo .took divld.nd. i 

How, it i. .y ondaratudini tb.t th.y elai. that 
undar tha taru of tba indantur. thay wari '.atitlad to do ' 

this, ni I 90 ... thia will b. a T-atioB of iotorpr.tation , 

of the contract for the Court. , 


When they came to the Vertol tranaaction, for pur- ' * 
poaea of their bookkeeping they took a pooling of intereat ,i 
and they took Vertol in at $12,435,000. But when they came ! 

to calculating for the debenture holdera they took $15,250,000.1 j 

' I 

And ao one of the queationa before your Honor will 
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bm whsthsr you can intarprat tka ladantura and tha action 
o£ tha board as justifying doubla sats of books, ona for 
tha dabantura holdars and ona for tha corporation . 

Now, I will laave that quastion. 

Wa comm now to tha quastion of tha adaquacy of the j 
notica . ^ I 

— - I 

I told your Honor that in accordanca with tha | 

words of tha indantura, they wara pansittad to publiah twica 

in an authorisad nawspapar not lass than 30 nor aora than 90 ! 

• % 

d ays b a fora tha radasytion data, and thay claim that tha 
JournaJ^ is an authorisad nawspapar. 

-Authorisad nawapapar- ia dafinad in tha indantura 
aa ona of ganaral circulation in tha Borough of Manhattan, 

City of Naw York, and it haa baanhsld in othar caaaa — I 

i 

don't baliava that any Padaral Court haa ao hald; lowar 

***'^ tha Wall Straat | 

Journal ia a nawapapar of ganaral circulation in tha Borough ' 

I 

of Manhattan. 

baliavo it ia not, and that ia a quaation which 

I 

shall aiibnit to tha Court. 

Howavar, thara is aK>ra than that involwad. 

opinion that in this kind of contract, I 
which is eallad a con tact of adhasior, whara ona party ; j 
prints it up at graat langth and tha othar party aithar takasi 
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it or Uavoa it, ho oithor adhoroa to it or ha doaan't 
adhara to it, that thia kind of contract tha law haa gone 
way bayond whara it vaa whan I waa in law aahool, and it 
now racogniaaa tha fact that fairnaaa of ona party to tha 
othar ia raquirad in tha eaaa of a contract ^f adhaaio^ 

It ia our poaition that thara wara lota of waya to | 
gat in touch with tha dabantura holdara. Mhmn thay thought ' 
in tha aarly part of 196« about radaaning thaaa dabanturaa, 
all thay had to do waa go to tha raeorda and find out who 

^-!!^*^*** coupona on January 1, 19 « 6 , mmA thay would 
hava raachad noat of tha dabantura holdara. 

^•y *1*0 wall knaw that 75 parcant plua of tha 
dabanturaa had baan purehaaad by the atookholdara in 1958, 
and thay could have notified tha atockholdara, and it ia in | 
tha atipulation that tha Firat National city Bank did hawa, ^ 
«ttd a till haa, all tha warranta on which the purcbaaaa ware ! 

and that for an inaubatantial coat thay could have 
notified tha people. 

I an going to have othar thinga to say on thia, but! 

I don’t want to go into it at thia point. I prefer to wait 
until witnaaaaa are on tha atand. 

Now I want to aay, your Honor, that in two caaaa, 
which are wary difficult bo diatinguiah ao far aa tha 
opiniona are oonearnad — and I hawan't bean able to gat hold 
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of tho roeorda — it had baaa hold by Judga Loabard, aitting 
aa a Oiatriet Judga hara within thia paat yaar. and by Jadga 
Napoli in Chicago, that tha bondholdara wara baund by tba 
toraa of thia in^jfeBCi^__n^^^ how i^rant tkay wara; 

if thay didn't aaa tha notiaa thay wara bound. 

Ona of tha principal argunanta which I think ia 
of aoM intaraat by Judga Loabard and tha Judga ia Chicago 
vaa that all of thaaa bondholdara could hawa ragiatavad 
thair bonda . 

How, thia aounda wary appaaling, but tha law of 
aoatract of adhaaion ia a law ainply bacauaa tha paapla who 
aign thaaa printad forma or acoapt thaaa bonda uaually ara 
ignorant of thair righta, and that ia why thay hawa to ba 
protactad. 

And I would juat lika to aay to your Honor that it 
ia in tha atipulation that out of $^S»7,dOO worth of 
dabanturaa, tha nuadMr which wara ragiatarad waa $2,175,700. 
So that $27,600,000 out of tha $29,600,000 worth of daban- 
toraa wara not ragiatarad. 

I think that if thia had baan brought to tha 
attantion of Judga Lombard or Judga Mapali in Chicago thay 
might hawa had a aoamwhat diffarant wiaw of thia. 

Now, I don't want to go into it furthar, bacauaa 
it ia all in tha atipulation, and I think tha othar facta on 
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1 

2 

thi* will COM froa the witnMscs. 


3 

**®'*^» finally, in th% light of your Honor *• 

1 

1 

4 

ruling I an going to say a word about Mr. Ifoehslor's point — 


5 

oh, 1 bog your pardon — 


6 

Tl* COURT: No, go right ahoad. Lot aa hoar you. 


7 

You apparantly ara about to do it. Go ahaad and say it. 

i 

8 

MR. WIHIH: I aa sorry. 1 didn't aoan to aneroaob 


9 

THE COURT: You ara not aaaraaching. Go ahaad and 


10 

lot na hoar what you wara going to say. i aaan, that 

1 

1 

1 

11 

daaoastratas ay point that I had in aind bafora. Lot aa 

1 

1 

1 

12 

haar what you hawo to say, and than I will haar froa hia 

1 

13 

aftar . 

1 

14 

MR. NIMBR: 1 cartainly apologisa, bacausa it was 


15 

wholly an arrer on ay part ■*- 


16 

THE COURT: It is no arror. Nayba it is a lapsa. 


17 

Don't worry about that. 


18 
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MR. k^INER; The New York Stock Exchange has a 
manual which nrescribes rules and regulations for all 
securities which are issued and listed on the New York 
Stock Exchange. Boeing's stock had been listed on the 
Exchange at least as far back — well, for many years. 

In 1957 there was a new listing agreement by Boeing on the 
New York Stock Exchange. The debentures listed in 1958 
were also listed on the New York Stock Exchange pursuant 
to this '57 agreement. 

Now, the manual, at page A-lO says that whenever 


there is any change in the financial condition or relation 


be tween th e company and the bond holder , th i s^ mus tbe 
given immediate nublic notice. And the oublic notice which 


is required is soecified: Not an adv‘^Ftt37»Tnent,^t a 
news release. 


Boeing, on February 28, after the meeting of 


D irect ors i^ued a news release. But on March 2, 1966 


when the date of the call was fixed, Boeing did not issue 
any news release. In fact, Boeing did not issue any news 


release after February 28, u^until March 24, 1966. There- 
fore, it is clear that Boeing did not, and I believe that 
Boeing does not deny that it failed to comply with this 
requirement of the manual. 


Now, the ouestion then arises, does this failure 
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entitle the olaintiffs to recover against Boeing? Mr. Wechsl^r 
assume the burden of showing that the failure to publish 
in the news by a news release on March 2nd entitles — 
disentitled Boeing to call the bonds; that this was a breach 
on its oart because under various theories the olaintiff 
bond holders were third-oarty beneficiaries of a contract 


- 1 -, 




between Boeing and the |bond holders and that therefore 
entered into contract between Boeing and the bond holders 
and there was a breach of contract by Boeing in not giving 
the news release. 

Mow, the question of whether this failure, whether | I 
a breach of a rule of the New York Stock Exchange is a basis 
of recovery by a security holder, is a guestion of law; 
and I know Mr. Wechsler wished to submit that to you as 
a question of law. 




THE COURT; Have any case in noint on that? 

MR. WINER; I have not, no, sir. I don't believe 
I have studied the case, your Honor — ' 

THE COURT; Now we will let Mr. Wechsler talk. 


Have vou cases on this? 

MR. WECHSLER; I think we have a case directly 

in point. 

THE COURT; Where? iVhat is the citation? 

MR. WECHSLER; Buttrey v. Merrill Lynch, Pierce, 
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Fenner & Smith, 410 Fed 2d, 145, cited in 1969 by the 
Seventh Circuit. 

THE COURT: That is citing a District Court 
case, isn't it? 

MR. WECHSLER: Seventh Circuit decision. It is 
410 Fed 2d, 135. 

THE COURT: I have read it a number of times. 

MR. WECHSLER: Yes, your Honor. There is a law 
article discussing that case, which I would also like to 
refer to and which is attached to Plaintiffs' supplemental 
memorandum, and also on the motion for summary judgment 
which plaintiffs made and which was not decided, by Louis 
D. Lowenfelds, entitled Liability Under Exchange Rules, 
oublished in the October 6, 1969 edition of the Review of 
Securities Regulations. 

THE COURT: Did you write that article? 

MR. WECHSLER: No, I did not write that article. 
That was written by Louis D. Lowenfelds. It was the third 
of a series of articles in which he discussed potential 
liabilities and he found that the Buttrev case was a 
landmark. And he stated in his article, "Private liabili- 

~ H 

ties under exchange rules may be sustained not only against 
investment banking firms but also against listed comoanies 
that violate the terms of their listing agreements. 


'i 


i 


sou 
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And he based that primarilv on Buttrey and 
Buttrey's interpretation of Colonial Realty Corporation 
versus Bache, 358 Fed 2d 278, decided in the Second Circuit 
in 1966. 

In that decision Judge Friendly, while denying 
liability on the particular asnects of that case, indicated 
that there could be liability for violation of Stock 
Exchange rules if those rules were not rules designed for 


hc ^sekeeping, but designed for the protection of the public, j 
There was also a discussion in that case and in I 

I 

the articles as to the types of rules under which liability 
would be imposed, because nobody has contended, least of 
all the Plaintiffs here, that liabilitv iiould be imposed 
because of every violation of every Stock Exchange rule. 

And the test of Lowenfelds and Colonial Realty I think 
recognized in Buttrey, is that the test should be whether 


that rule was designed to protect the public, and plays 


any part in the regulatory scheme. 


There is authority also under the securities 
act itself, under Sections 6 and 19, and Section 27 thereo f,. 
And those arguments are made in detail in Plaintiffs' trial 
memorandum. 

There is one case which was recently the subject 
of a supolenental brief, to which plaintiff has not had 
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an opoortunitv to respond. I believe the name of that case 
is the McMaster case. And that is a District Court opinion 
by Judge Bower which held in effect that there could be 
no liability for violation of a stock Exchange rule. 
Defendants rely heavily on the McMaster case to defeat 

I 

the plaintiffs' cause of action here. ! 

[ 

We contend, first of all, that McMaster, which j 
attempts to distinguish Buttrey, misreads it. And secondly, 
that it is clear that under McMaster there would never be 
a liability for violation of a stock exchemge rule which 
flies in the face of Buttrey, the development of the law 
over the last 15 or 20 years, implying liabilities, first 
under Section 10(b) 5, then for violation of Stock Exchange I 
rules, and then defining that in terms of whether that 
rule was designed to protect the public or not to orotect 
the Dublic. So I think there are numerous cases leading 
to this. There is the Silver case, and there are other 

I 

cases cited in our brief, which gave rise to this initially, 
but the Buttrey case was the ultimate determining decision 
in that connection. 

And the law review articles having discussed 
the Buttrey case are unanimous in indicating that there 
should be liability imoosed for violation of Stock Exchange 
rules or the eauivalent thereto if those rules were designed 
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to protect the oublic. I think we can demonstrate that 
Section AlO of the manual is a rule under the Securities ■ 
Act of 1934 which was clearly designed to protect the , 
public and only the public, and if that is not that t]^ 
of rule such as Secti on 405 of the law, which was the 
"Know Your Customer Rule," which has certain housekeeping 
aspects, and which is not as definitive as Section AlO of 
the manual. 

We also, your Honor, are so convinced of our 
position in this connection that we request that you 
solicit an aunicus brief from the Securities & Exchange 
Coraroission on this matter, as you did in the question of 
whether that should be declared a class action under 
Section 23(b) 1, 2 or 3. We believe that this area is an 
extremely imoortant area to the SEC and in one case, in 
a similar issue, they did write an aumicus brief, and are 
quite familiar with the issues raised by the defendants 
here, which seek to set the law back in this area 20 or 
30 years, 

THE COURT; I am not going to request any such 
brief. I am surprised that you don't have confidence in 
your own brief. 

MR, WECHSLER; Well, we do have confidence in 
our brief, vour Honor. I would like, however, to get 




(OUTMCNN QIKTIlirT miiar •VSAOTVI.* f> « 







1 





1 

2 

3 

4 

5 

6 

I 

7 ! 

8 

9 I 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 I 


elhb 8 


3 • 34i*a 

i 

On February 28, when Boeing, the Boeing Board met i 
and passed a resolution authorizing the call of debentures, ! 


the resolution did not mention a redemotion date nor did 
it mention a date uoon which the conversion privilege would 


expire. On that date, February 28, Boeing immediately i 

I 

seemed to comply with that Section A-10 of the manual and j 

I 

their listing agreement which they signed and were bound 
to, by doing exactly what was required in Section A-10. 

They issued a news release, a general news 
release t o the New York City papers of general circulation; I 

to Dow Jones; and met the other requirements of Section A-loj 

**■*•«» ^ ! 

The only problem was, this doesn't give any debenture j 

holder and didn't give any debenture holder the privilege 
of knowing when his conversion privilege would expire. 

So it's a useless release. | 

( 

At that Board meeting Boeing took the peculiar I 

i 

action of not having set the date for the redemntion and j 

assigned it to officers of the corporation. The stioulation^ 

I 

of fact and the testimonv which I will adduce will indicate | 

that on March 2, 1966 there was a meeting at which Boeing j 

firmly set the iatf for expiration of the conversion j 

privilege at Ma_'ch 29 and the redemption date at April 8. 

THE COURT; Meeting of what? | 

I 

MR. WECHSLER: There was a meeting of a variety I 
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this is 6he rnos^ important action that Boeing was ever to 
take with reference to those debentures. And on that ! 

date they were required by Section A-10 and this agreement 
to issue a press release. They issued a press release on 
February 28 which did not indicate the date on which the 
right to convert exoired. 

On March 2nd, when they finally set the date 
after receiving a call from the New York Stock Exchange 
on March 1st, they didn't issue a press release. They 
didn't issue it on the 2nd or 3rd or 4th or 5th or 6th. 

As a matter of fact, they didn't issue it until March 25. | 

And even then it didn't comply with Section A-10. V 

'I 

THE COURT: They issued a oress release on 

I 

March 25 and also inserted an advertisement, didn't they, | 

in the Wall Street Journal? I 

! 

MR. WECHSLER: Yes. And Section A-10 — j 


THE COURT: Which owned by Dow Jones, isn't it? 


MR. WECHSLER: Your Honor, Section A-10 


specifically refers to the advertisement that they issue 
and says that it *iall not be sufficient in the redemption 

“PO” the formal notice of redeinpViVn 
which Boeing published. And I do not think that they had 
a right to decide what publicity they would like to give, 



and that is not even what thev say. They claim that all 
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they had to do was to comply with the terms of the indenture 
and whether the Stock Exchange Section A-10 or the listing 
agreement required them to do more, was not important. 

i 

I think I can prove that to you, that they did not comply • 
in any way. I mean, it's clear that they didn't comply , 

in any way with that section. And if you read that section \ 
clearly, it runs for a couple of pages, it answers some i 

I 

I 

of your questions. 

For example, a specific question is whether the 
advertisement, that formal small-print advertisement that 
people purposely ignore in every newspaper, a tombstone 
type advertisement in small print, is exactly what Section ' 
A-10 was designed to prevent. And that they specifically 
incoroorated into the listing agreement, so that regardless 
of liability under Stock Exchange rules and regulations 
and the listing agreement, even under common law, the only 
beneficiary of Section A-10 , the oartv to whom this was 
directed and supnosed to protect is the public holders 
of the convertible debentures, to make sure that no com- 
nany would get away with what Boeing attempted to get 
away with when they called these debentures by relying 
on the minimxim possible notice requirement in a printed 
advertisement in some newsnapers, and they didn't even 
oermit it to be done by mail. 
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They said you have to do this by te lephone or 
telegraph, and they specified whom to release this informa- 
tion to. That was a substantial breach of the contract 
on their part. They didn't even have the redeeming quality 
of equity in their favor, because what they got was the 
unjust enrichment of preventing people who owned $3500 
worth of a bond on one day, having it turn into a thousand 
dollars the next day, simply because they failed to meet 
the specific publicity requirement set forth in Section 
A-10 of the manual. And it is hardly a negligent violation, 
where on February 28 they recognized this apparently by ^ 

complying with it. Even if it were a negligent violation, 
nevertheless, ith a contractual violation giving rise to j | 
liability here. ^ 


THE COURT; Counsel, what you are doing now is 
giving me an argument instead of what you are going to 
prove. All right. I think I have been very indulgent with 
you, don't vou? 

MR. WECHSLER; Yes, sir, your Honor. I was 
making an argument on that point, and I am preoared to 
call my first witness. 

THE COURT; Wait a minute. 

MR. GILLESPIE; I really thought we'd almost gotter^ 
to the Place of closing statements, as I listened to the 
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last few moments. Your Honor questioned Mr. Winer and , 

Mr. Wechsler if they had any case which supported this 
yiew they haye with regard to the Stock Exchange rules. 

And our position is clearly that there is no such case, 
and we haye cited on our briefs a case in this circuit 
in 1964 which holds squarely that there is no such implie 
cause of action. 

Furthermore, the case which they haye referred 
to, this Buttrey case, is a case which inyolyed a member 
house of the Stock Exchange, and it inyolyed its rules; 
and furthermore, it inyolyed actual fraud, not any possible 
negligence. 

We submit, and we are going to show your Honor, 
that these guidelines of the Exchange were complied with 
in spirit and in its specific proyisions. But under no 
circumstances, if your Honor should conclude that there 
was anything further that might haye been done, that 
this got anywhere near actual fraud. This Rothschild case, i 



which worries my adyersaries, the decision was rendered ^ 

■ 

in February of this year and the Court said no case has I 

% 

been cited for the proposition ^at a yroratioiTof Stock \if 
Exchange Rules per se set forth a federally protected ^ 
private right of action. In Buttrey against Merrill L>nch,‘ 
actual fraud was alleged. The Court specifically stated 
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it was not finding Stock Exchange rules actionable per se. 

The case factually similar to the instant one is 
Aetna. There the courts quoted from Aetna and said, "But 
even if we were to conclude that Rule 405 imposes the 
obligation for which plaintiff contends, we could not. 
conclude that the failure to fulfill this obligation 
constitutes a Federal cause of action under the Securities 
& Exchange Act of 1934." Buttrey was dist inguished by^ 
the^^j^^decision on the same ground that this Court is 
di sting uishing it: the absence of actual fraud. 

THE COURT: What oage? 

MR. GILLESPIE: That is in mv reoly or supple- 
mental memorandum, your Honor, which was just served and 
filed. It is dated November 7, 1972. 

THE COURT: What page? 

MR. GILLESPIE: That is at page 8, 9 and 10. 

Now, your Honor, if i might just say a few 
words about some of the things that have been said by 
mv adversaries in the form of their opening here. In the 
first place, I will address myself to this matter of 
notice, and what your Honor will hear from the witnesses 
and what vour Honor will find in the agreed statement 

of facts and in the exhibits that have been stipulated to 
here. 


lOUTHIWN DISTRICT cniiRT mwmnmrwm* 




1 


elhb 15 


2 

3 


I 


3h 351a 

We will show from those three sources that was j 
done here by Boeing's representatives, by the representativea| 
of the New York Stock Exchange with whom they worked on i 

this and who handled this, and what was done by the Associated 
Press, met not only the letter and spirit of these guide- j 
lines of the Stock Exchange manual, but, more imoortantly, 
your Honor, the requirements of the indenture, which 

I 

exoressed the agreement between the debenture holders, [ 

( 

their trustee, and the company as to what was to be done. j 
This will be established in large measure by 

I 

these documents that have been stipulated to; but also by 
the testimony of the gentleman whom Mr. Wechsler and 
Mr. Winer have informed me that they wish to call. 

Mr. Hanes — you disavow the desire, Mr. Winer? 

MR. WINER: Right. 

MR. GILLESPIE: Mr. Wechsler wishes to call 

Mr. Hanes, who if Fina ncial Vice President of Boeing; and i 

^ I 

if he weren't going to call him, I would call him myself * 

on this question. And Mr. Olsen, who is of the Holman, ! 

Marion firm in Seattle, and who are counsel to t>ie Boeing ! 

I 

Company, and who guided them and acted for them throughout 
this entire matter. And finally, of course, the admis- 
sions which have been elicited from the plaintiffs here. 

In that connection I would just refer to one of 
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the admissions which was mentioned by Mr. Wechsler the 
course -- or Mr. Winer in the course of their statement. 
This is a reouest that came from the olaintiffs to us, and 
they ask us to admit th at Boeing did not issue any general 
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publicity release as that term is defined in Section A-10 


of the New York Stock Exchange Comnany manual concerning 


th e call of_ the debentures during the oeriod from March 1 
through March 2..4^ 196.6. And we admit that Boeing did not 


issue any gen eral publici ty. However, we had these adver- 
tisements which appeare d as required in the indenture, 
in the Wall Street Journal in the national issues. In 
addition, your Honor, and this is most important, Mr. Hanes 
will testify that he, on the 7th of March, when the date 
was fixed, talked with^Mr . Raftery .pf_the New Yo rk Stock 
Exchange, and Mr. Rafte^ arranged for the date to go out 
on the broad tape of the Dow Jones service. And, what is 
more important, this matter by reason of the action of 
the Stock Exchange in putting out information, which is 
on the stipulation of facts, the Associated Press carried 
from that point forward on its bond tables in newspapers 
with over 11 million circulation throughout the United 
States from the 9th of March through to the date when the 
convertibility feature terminated. 


Leavir.q for the moment the matter of this notice 
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did not conv^t their debentures on or prior to March 29, 


1966. And there is further with regard to that. So that 
if the notice ooint goes out, the conversion thing goes 
out completely. 

In other words, Mr. Winer is in no position to 
act on behalf of in any way the debenture holders who camel 
in and did convert and accepted the conversion rate which 
was involved here. 


What they are really asking for here, your Honor, 
is not only they are saying we didn't get the notice, but 

in addition, we want to get more than the people who 

converted their bonds. That is what this claim comes down 
to. I resent the implication that is made here, that 
this action taken by the Board of Boeing Company was a 
fraud and that they were out to cheat the debenture holders. 

When that finding came into the case I decided 

that the only thing to do was to call one of the principal 

officers of the Boeing Company to come here and testify 
as to what actually did happen in regard to this. 

Your Honor, you will hear how back in 1960 the 
Board of Directors on April 4 met, and as required by 
the indenture with the convertible debenture holders, 
they determined — and this is a quote from the provisions 
of the indenture — what they believed to be the fair 
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value of '.he Boeing shares issued to the Vertol stockholders 
in acquiring the Vertol Company. And this Board of 
Directors, your Honor, at that time had the advice in 
acquiring of three different outside independent people. 

They had the advice of this counsel in the first i 
place, the written opinion of the Holman, Marion firm. 

They had the advice of Harriman, Ripley, their investment | 

bankers. And, in addition, they had the advice of their ! 

outside independent auditor, the Ross, Touche firm, of 
which Mr. Gorans, one of the principal partners located 
in Seattle, is here to testify about. They had these 
opinions, your Honor. 

The Board met and after consideration which 
IS spelled out in the minutes, they determined that the 
val ue of the stock of Boeing which wa s issued should be 
the market price on No ve mber 1 3, 1959. That was the date 
when the Board authorized the Boeing management to go 
ahead and negotiate a deal with Vertol on the basis of 

three shares of Vertol stock for two shares of the Boeing 
Comoany . 

Based xoon the advice that was given then, the ! 
Board then, on April 4, went to that market price, took ' 

I 

that market price of 33 and whatever it waG, a fraction, j 
and determined the value of those assets. 
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Mr. Allen, who was then president and chief 
executive officer of the Boeing Company, will tell your 
Honor the considerttions which went into this conclusion 
that this was the oroper valuation and how his fellow mem- 
bers of the Boeurd reached that conclusion. 

There is not one scintilla of evidence adduced 
here either by the depositions or by stipulation which 
would indicate that in any way these directors were doing 
other than to try and decide the fair thing between the 
debenture holders on one side and the stockholders of the 
Boeing Company on the other. And I submit that this charge 
that has been made by Mr. Winer is completely without 
justification. When your Honor has seen the exhibits and 
heard from the witnesses, I think your Honor will conclude 
likewise. 


I 


I 


That's all I have to say on the ooening, except 
two minor points. One, the stipulation which your Honor 
has, the stipulation to the agreed facts, states that there 
is reserved to both sides the right to object to the ^ 
materiality and relevance of the exhibits that have been 
stlnulated at the time of trial. I have preoared a list 
of the exhibits to which we object that have been offered 
by the olaintif^s. On that basis then I would beg leave 
just to file that. I don't intend to file it at all. The 
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other item, which is more of a housekeeping item, Mr. Allen, 
who has come here at great inconvenience to himself, has 
to leave this afternoon on a flight and, therefore, if we 
haven't reached him by 2 o'clock this afternoon — 

THE COURT: We will call him right away. 

MR. GILLESPIE: We can wait until 2 o'clock, 
your Honor, because I know the plaintiffs want to go for- 
ward with some of their witnesses. But if at 2 o'clock 
we haven't reached — 

I 

THE COURT: Why not call him first and let him 
ge-^ nack to Seattle? 


MR. GILIESPIE: 2 o'clock will do the job, your 


Honor. 


THE COURT: Why don't you let him take the stand 
now as the first witness and let him go back to Tacoma? 

MR. WINER: ItS all right with the plaintiffs. 

But vour Honor, as a matter of personal privilege, there 
has been a misstatement which I assume Mr. Gillespie didn't 
mean to make, and I think your Honor has been under that 
misaoDrehension for some time. 

This complaint was filed by me on August 31, 

196^, and I would like to read as to whether the conversion 

rate is a Johnnv-come- lately , or whether it was in the 
very first one. 
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THE COURT: You have read that before. 

MR. WINER: I have never had a chance to. 

I 

THE COURT: I have read it. If it makes you 
i;«DDier, read it. What are you reading from? 

I 

MR, WINER: I am reading from the complaint which i 

I filed. 

THE COURT: Which paragraoh? | 

I 

MR. WINER: Paragraph 17. The complaint reads i 

I 

as follows: ' 

4.05 of the indenture — I am referring to | 

paragraph 17 of the complaint which I filed, and then I will 
read to you from the consolidated complaint. j 

THE COURT: I do not like colloquies. I told you 
that before. Don’t carrv on little private talks. 

MR. WINER: I beg your pardon. I was trying to 
answer Mr. Gillespie's question. 

THE COURT: Don't answer him, please. I don’t 
like these private colloouies. Mv recollection is that 
you have read it. I have a note here that you have ' 

I 

already read it. 

MR. WINER: It's in my brief, but I didn't know 
that I had read it. 

THE COURT: Yes, and I marked it in the comnlaint. 

MR. WINER: Then let me just say that it is 
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in Paragraph 17 and following of my original complaint, < 

and it is in Paragraoh 18 and following of the consolidated 
comolaint. It is no more Johnny-Come- lately than I am to | 
the case. | 


MR. GILLESPIE: Your Honor, in view of the fact 
that this has been raised, I would read Paragraph 28 of 



Bv virtue of the fore-going, on information and I 
belief the aggregate loss to debenture holders who did not i 
convert was aporoximately $4 million. My point is that they 
have from the beginning and throughout, and your Honor's 
decision is that they are acting only for debenture hold- 
ers who did not convert. i 

THE COURT: All right. We will take a five- j 

minute recess. j 

(Recess.) j 
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the court: to™,rrow i have 

to tell you that I have ten motiona on at 10 o'olocR ,o 
I won't be able to get to you until around 11 . 

HR. GILLESPIE: Are you ready to prooeed, your 

Honor? 

THE COURT: Yes. 

MR.GILLESPIE: The defendant^ the Boeing Conpany 

and Hilcox will oall Mr. William „. 

william m. ALLEN, called aa a witnesa 

by the defendant., having been firat duly .worn, 
testified as follows: 

direct examination 

BY MR. GILLESPIE: 

0 Mr. Allen, what waa your occupation in 19607 

A I waa preaident of the Boeing Company. 

0 And for what period did you aerve aa preaident of the 
Boeing Company, approximately? 

A 1 became preaident of the company on September 5th. 

1945, and I aerved aa president until, l believe, 1967 at 
Which time I became chairman of the board and carried the 
chief executive reapon.ibilltiea with me. Then I aerved 
for a year in that capacity, and then I became chairman 
of the board and the chief executive re.ponaibilitlea pa.aed 
to Mr. Wilson who was then the preaident. 


II 


ftnii 
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on the plaintiffs. 

THE COURT: Overruled. 

A I should preface my answer to your question by 
saying my recollections of the specifics are, well, not as 
clear as I would like them. They are of a general nature. 

It was my practice — 

MR. WINER: I object, your Honor, to any 

of a general nature. 

THE COURT: Objection overruled. 

A (Continuing) prior to a meeting of the board of 
directors of The Boeing Company to have prepared an agenda 
of the meeting and send it out to the directors, auid then 
I would go — well, in that process I would go over the 
proposed agenda items with various of my vice presidents, 
including Mr. Haynes, Mr. Prince, the vice president of 
administration . 

One of the items on the agenda for that meeting 
was the matter — the determination of fair value of the 
assets received by Boeing from the Vertol Corporation, 
that transfer having been made on, I believe it was March the 
31st. 

0 Four or five days preceding? 

A Before, that is right. 

Mr. Haynes had been handling the matter of -- he 






AUen-direct 3J3, 

w» thi co„troll„ Of th. co»p„y -- 

and th. n„tt.r of our obligation, under th. indentur., and 
h. e.U«i ay attention to th. tact that where the Boeing 
Co.,p.ny ieeued etooh for other th«. ca.h that it va. the duty 

of the board of director, to make a detenaination of fair valuj 
Of what we received for the stock. 

Me had a di.cus.ion on the aubject, and 1 in.tructed 
Mr. Hayne. to handle the pre.entation of that matter at the 
board of director.' meeting to be held on April 4th. 

0 And did Mr. Hayne. handle the pre.ent.tlon of that 
®®tter to the board? 

A He did. 

% 

0 On April 4th? 

A He did. 

Q could you deecrib. for u. in general what occurred 
.t the board meeting of April 4th with regard to thi. matter? 

MR. MINER: I object to it on the ground that the 

minute, of the meeting are in evidence. 

MR. GILLESPIE: Your Honor, a charge ha. been mad. 

here that the director, of thi. comp«,y cheated and defrauded -| 
THE COURT: He want, to .how that the minute, in 
evidence are correct, according to thi. witne..' recollection. 

MR. GILLESPIE: That i. correct. 

MR. MINER: He wants to show they are correct? 
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2 

THE COURT: Yes. 


3 

MR. »XHER! Then I think he may say that. 


4 

THE COURT: Well, thank you very much. Your 


5 

objection Is overruled. 


6 

MR. WINER; I must take an sxception, your Honor. 


7 

the COURT; The law gives you an exception. You 


8 

don't have to take an exception. 


9 

MR. WINER; I know that, too. 

1 

1 

10 

(Question read by the reporter.) 


11 

A I made a one or two-sentence introductory state- 


12 

ment that the matter that was to be considered at that point 


13 

in the meeting was a determination of the fair value of the 


14 

..set. which the board of directors were obligated to pas. 


15 

upon, and that Mr. Haynes was prepared to go into detail on 


16 

the various approaches to the matter of fair value, and 


17 

with recommendations, which Mr. Haynes discussed with our 


18 

accountant, with our counsel and with our investment bankers. 


19 

0 And did the board consider these various possible 


20 

valuations at that time? 


21 

MR. WINER; I object to it on the ground that it is 


22 

hearsay. i do not think he knows what the board did. 


23 

THE COURT; Overruled, 


24 

0 Were you present at that board meeting? 


25 

THE COURT: He has already told us he was present. 
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MR. GILLESPIE: Right. 

A I was, of course, pressiding at the meeting - 

MR. WINER: Your Honor, may i make it clear that 
if he would say what the board said — 

the COURT: I don't want speeches. 

MR. WINER: May I explain for the record? 

THE COURT: No, I don't want speeches. 

MR. WINER: I say it is hearsay. 

THE COURT: Well, I don't want argument. Objection 

overruled. The wltne.e i. teetlfyln, to . meeting in which 
he took part and at which he was present. 

MR. WINER: The question was, what the board con- 
sidered. 

the COURT: Please, please, next question. 

MR. GILLESPIE: Mr. Reporter, i think you have 
a pending question. 

(Question read by the reporter.) 

A Mr. Haynes outlined the various approaches to this 
problem, namely, consideration of the reproduction cost of the 
plant and Equipment, the approach of oapitaliiation to an 
earning figure; he pointed out the book value of the assets 
as carried on the books of Vertol, supplementing that state- 
ment with the fact that this was the physical assets only 
and did not include the drawings and know-how — 1 don’t think 
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2 

he mentioned ,ood will, but it wee confined to phyelcel 

3 

value. 

4 

He may have given consideration to acme other 

5 

approaches. In any event, those are all outlined in some 

6 

detail in the minutes of the meeting. 

? 

0 And did Mr. Haynes make a recommendation to the 

8 

board? 

9 

A He did. 

10 

Q And what was that recommendation? 

11 

A He recommended that the fair value be based upon the 

12 

value of the Boeing stock at the time that a determination 

13 

was made by the board that we would make - that we would 

14 

90 forward with a firm offer on t hat basis. That det.rmin- 

1 

15 

ation was made on September 13th 

16 

Q September? 

17 

A November 13, 1959. 

18 

0 And did you yourself reach a conclusion with respect 

1 

19 

to What you believed to be the fair value in this situation? 

20 

A I did. 

21 

0 And what was that? 

22 


23 


24 


25 
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A My conclusion was that — 

MR. WINER: I object to it on the ground that 
the conclusion of one director is immaterial. 

THE COURT: Overruled. j 

A (Continuing) the recommendation of Mr. Hanes I 

I 

was the proper aporoach to the problem. I 

j 

0 Would you please give us your reasons for reach- i 

! 

ing that conclusion? ' 

MR. WINER: I object to it. I 

THE COURT: At the meeting of November 13th, I 

1959, the sole purpose of the meeting was to determine 

not the Boeing Company would make an offer to 

1 

acQuire Vertol. That matter was discussed at considerable 
length in that meeting. Various views were expressed. 

Mr. Prince, whom I had delegated with the 
committee to make an analysis of whether it was advisable ' 
or not and on what basis to acquire Vertol, had reduced j 

his recommendations to writing, and this had been provided 
to the directors present at the meeting. 

0 That meeting of November 13th. 

I 

A November 13th. 

One of Mr. Prince’s — well, his recommendation was 
that we do go forward, that the offer consist of two shares 
of Boeing for three of Vertol, with this proviso which 
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had been insisted upon by Vertol, that if the stock, the 

I 

market value of Boeing stock had diminished at the time that ^ 
the transaction was closed to the point where the Vertol ' 
directors, or the stockholders would be getting less than 
an equivalent of $22 per share for their stock, then Vertol | 
would have the right to declare a stock dividend not 

i 

exceeding 5 percent in order to compensate for the reduction 
in the price of the Boeing stock. 

I 

I 

Several of our directors took a strong position 
against that proviso, and the other directors seemed to 
agree to it, and finally a resolution was passed authoriz- 
ing the offer to be made but without the proviso. ' 

Q The oroviso in favor of the Vertol stockholders? 

I 

I 

A That is riaht -- a straight offer of two shares 

i 

of Boeing for tViree of Vertol. | 

I 

Now, that was a determination bv the directors of { 

I 

their value of Vertol. ! 

As a consequence, when we came to the determination — | 

0 On Aoril 4th. 

A On April 4th — it seemed to me that that should 
be the determining factor, because we never vary from that. ^ 

I 

We continued right on in tne closing on that same basis, 

I 

and the matter was closed on that basis. i 

Mr. Allen, did you consider the possibility of j 
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the book value of the assets as shown on the books of Vertol, 
and, if so, would you tell us what was your reason for not 
accepting that or not taking that and accepting this value | 
instead? ' 

I 

A Yes. The matter of the book value was one of 
the approaches that Mr. Kanes had outlined in his presen- | 

tation, but, as I pointed out, it was confined to the ^ 

! 

Dhvsical assets, na.'ely, plant and equipment that we were ' 

I 

acquiring . | 

My concept of the reason for acquiring Vertol was not 
based primarily at all upon the matter of the physical 
assets that we would acquire but rather the acquisition of 
know-how of the Vertol organization in the helicopter and 

short take-off aircraft field. j 

i 

The minutes of the Boeing meetinas will show that I j 

I 

that position, that that was the principal reason i 

for the acquisition. We had decided that we wanted to 

I 

be in this field. 

Now, the question was, would we do it be developing | 
the skills and know-how reoruired in order to be succesful ^ 
in that field or would we acquire a company that had been 
in the business for a .Tons ider able periou of time with ! 

i 

their oeople and start out with a full and rather complete 
knowledge of the skills and know-how required to be 
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2 

successful. 


3 

It was my view that we could do it more inexpen- 


4 

sively by acquiring a comoany and we would certainly save 


5 

a lot of time. '* 


6 

As a consequence, the valuation of the physical 


7 

assets to me was not a proper way to aporoach the deter- 


8 

mination of fair value. 


9 

Q And you took, as I understand it, the market 


10 

value at the close of November 13th when you made or 


11 

authorized management to make the offer? 


12 

A That is right, and that, of course, took into 


13 

account the very factor I am talking about. 


14 

MR. WINER: I object, your Honor, to the witness 


15 

continuing. The question has been asked and he has 


16 

answered it. 


17 

THE COURT: Objection overruled. You must 


18 

remember, Mr. Winer, that there is a completely delibei.ate 


19 

fraud that is charged, and I 2 un going to give them great 


20 

latitude. 


21 

Continue, sir. 


22 

0 And in determining this fair value, Mr. Allen, 


23 

die. you t.^ke into consideration anything other than these 


24 

factors of the nature that you have described, what you 


25 

i ll 

regarded to be the fair value of this enterprise? 
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Well, as I have testified, we went back really 


to the determination of fair value that the directors made * 

' I 

at the meeting of November 13 — 

Q Right — 

A — 1959, and that is wha. we decided should be the 
fair value that we should determine. 

Q And in reaching this conclusion is it ^air to 
state you had the opinions, in addition, at that time on [ 

April 4th, of your counsel, of your outside auditors and ! 

of vour own investment bankers, Harriman, Ripley, on the 
subject? 

A That is right. 

MR. WINER: I will move to strike it. It has 
been stipulated that those opinions are in the record, 

and I object to any statement by the witness as to his ' 

i 

reliance on them beyond the record. 

THE COURT: Objection overruled. 

(To the witness) By "short take-off," you mean 

the know-how, the designing of the plane which would take 

off or leave the ground on a short, comparatively short 

i 

runway? 

THE WITNESS: Yes, your Honor. That phrase 
has been generally used for any airnlane capable of doing 
it in less than 2,000 feet. 

SOUTHCRN DISTRICT COURT RIPONTCNS II t. rniiarMnii«» I 
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MR. GILLESPIE: That is all I have to est 2 d 3 lish, 
your Honor. 

THE COURT: Cross-examination. 

CROSS-EXAMINATION 
BY MR. WINER: 

0 Mr. Allen, in 1959 and 1960, according to the 
oroxy statements which are exhibits here, you owned 12,315 
shares in 1959, and 12,561 in 1960. 

Is your recollection approximately that? 

A I wouldn't recall, but if the proxy statements 
say that, then that was it. 

Q Do you recall stock options having been given to 
you in 1959 and 1960? 

A I recall stock ootions having been given to me. 
Now, whether they were in 1959 and 1960 I cannot at the 
moment say. 

Q Would you accept the statement from the oroxias 
that 3,000 shares were ootioned to you in December 19 5U, 
and 7500 shares in December 1959? 

A If that is what the proxy statement says, I eun 
sure it is correct. 

O Now, you had a Board of Directors consisting of 
13 people, did you not? 

A It varied from time to time. 
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2 

Q Well, I am talking about 1959 and 1960. 

3 

A I haven't gone back to check that. It could be. 

4 

If YOU have checked it, I will accept it. 

5 

0 I have checked it, and I aopreciate your accept- 

6 

ing it. 

1 

7 

Now, Mr. Allen, assuming that the Board of Directors 

8 

1 

consisted of 13, how many of them were employees of the ! 

9 

company? j 

10 

i 

A Out of the 13? I 

11 

Q Yes. 

12 

A Probably six. Now when I s y "eix," Mr. Egtvedt 

13 

at that point in time was on the Board but he had become 

14 

inactive when I became President. He retained the title 

1 

15 

of Chairman but he had no duties. Whether you consider 

16 

him an employee or an outsider, we always sort of looked 

17 

at him as a little of both. j 

18 

So there were probably five or six, excluding 

19 

Mr. Egtvedt, who were outsiders, and five or six who were 

20 

company oeonle, including myself. 

21 

Q Would you say that the following were the 

1 

22 

1 

insiders, that is, in employee categories: 

23 

Mr. Beall, Mr. Laudn, Mr. Schaeffer, Mr. Wells, and 

24 

Mr. Yeasting. 

25 

1 ! 

Now, as far as these men were concerned, other than 
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yourself and Mr. Egtvedt, did you have something to do with 
fixing their salaries? 

A No. The salaries were fixw-d on our top people 
by a salary committee consisting of what we call outside 
directors . 

I ^un sure that was true at the time that you are 
talking about. 

Later when I became less active in the company, I 
became a member of the salary committee, but the majority 
has always been — consisted of so-called outside directors. 

Q Did the committee get any information or recom- 

mendation from you as to the salaries of these people? 

A Yes. 

Q What was the nature of the recommendation that 
you made? I mean in general. 

A Well, I in turn, of course, would consult with 
the organization and I would talk with and get the recommen- 
dations from the oeople that the particular nerson in 
mind v;orked for. 

Now, if they worked only for me, reported to me, I 
would get the views of their associates. I tried to inform 
myself as fully as possible before making a recommendation 
to the salary committee, but the salary committee acLtd 
when I was chief executive upon mv recommendations for 
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salaries for the top people. 

Q And that includes — the top people includes 
these names that I have read from the Board of Directors? 

A Correct. 

Q Now, did you have an incentive compensation plan 
at that time? 

A We did. 

Q What was your function in connection with the 
incentive compensation plan? 

A The same function, really, that I have described 
with respect to salaries. 

The incentive compensation plan was designed to reward 
individuals in the company that were in a position to 

the earnings and well-being of the company, and the 
recommendations were made based upon an evaluation just 
as we would do in the case of salaries. 

Q And this was — so that you made recommendations 
to that committee. 

A I did. 

Q And that is with respect to these employee 
directors as well as others. 

A That is right. 

0 Now, was there a stock option plan? 

A There was a stock option plan, that is right. 
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1 

2 

Q And was it the same committee which passed on 


3 

who should get stock ootions and how much?' 

1 

1 

i 

4 

A Same committee. 

i 

5 

0 And it functioned the same way, with your 


6 

recommendations, is that correct? I 

7 

A Yes, although it was a little broader in the 

1 

j 

8 

1 

case of stock ootions because there was the problem of 


9 

making it attractive for people to stav with the company. 


10 

to orovide an incentive. 


11 

It was somewhat broader, I would think, than salary. 


12 

Q The only point I am getting at is that you made 


13 

recommendations to the stock option committee about these 

1 

14 

other directors getting stock ootions and how much? 


15 

A I did. ! 

1 


16 

Q One of the c 'tside directors was a Mr. D. A. i 


17 

Forward of the First National City Bank. i 

1 


18 

! 

Did Boeing do business with the First National City 

1 

19 

Bank? 

1 

20 

1 

A Yes, for many, many years, going away back. 


21 

0 Do you recall aooroximately the amount of borrow- 


22 

ing in the period that we are talking about? 


23 

A No, I do not. 


24 

Q In the prospectus filed with the 1958 debentures 


25 

1 

1 

it said that Boeing owed the First National City Bank 
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THE COURT: I know it is. 

MR. WINER: What is? 

MR. GILLESPIE: I am reading from the prosoectus 
dated July 15, 1958: 

"Mr. D. A. Forward is a Senior Vice President 
of the First National City Bank of New York. The Company 
maintains a line of credit" — 

I 

I 

THE COURT: You see, by carrying on this conver- | 

I 

sation you just interrupt and take time. | 

MR. WINER: I apologize. I am sorry. I asked 
Mr. Gillespie -- ' 

j 

THE COURT: All right, there you are doing it | 

again. Please continue. 

I 

All this line of auestions seems to me most I 

i 

remote. 

MR. WINER: It does not to me, your Honor, I 
beg your pardon. 

THE COURT: It seems most remote, particularly | 

I 

in light of the stipulated statement of facts. | 

MR. WINER: I will ask that the reoorter read | 

I 

the last rruestion. 

THE COURT: No, next question. If you don't 

I 

remember it, continue with the next Question. 

O Was the First National City Bank your transfer 


SOU 


ll' 


N. 



P. 
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I 

i 



MR. WINER: I would like to see it. 

THE COURT: The date of the registration of the 

common stock? 

♦ 

MR. WINER: I do not know. That may come in 
incidentally . 

MR. GILLESPIE: I think we can find that, your 
Honor. j 

THE COURT: My recollection is -- j 

I 

MR. GILLESPIE: Your Honor, it is right in here 
in the TUinual Report which is a stipulation, which states 
the Registrar, the transfer agent, the general auditors, 
general counsel — the whole thing is all here, in Exhibit j 
36. 

I 

BY MR. WINER: 

j 

O Mr. Allen, one of the directors was Artemus L. 
Gates. Did he have any business relationshio with Boeing? 

A Mot that I recall, no. 

0 Mr. Schmitz was Chairman of the Washington Mutual j 

I 

Savings Bank in Seattle. Did he have any deposits from j 

dSL- ! 

the Boeing Comnany or any of its accounts? j 

A Not from the Boeing Company, no. That is a ; 

savings bank. j 

THE COURT: He was one of its emoloyees, I imaginej. 
THE WITNESS: Ves. 
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THE COURT; He was more of a public relations 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


man? 

THE WITNESS; Well, he was oresident of the 
institution. 

0 Mr. William Reed was the President of the Simpson 
Timber Company. Did Boeing have any business relations 
with Simpson? 

A Not to mv knowledge. That is a large company in 
the Noithwest. 

0 They might have bought some lumber from Simpson, 
is that right? 

THE COURT; Well, the mock-ups maybe. 

A We might have. I don't know. I don't know 
whether we did or not. 

Q Since you — well, I will skip it. 

Did management in about 1959, 1960, 1951 — or we will 
limit it to 1959 and 1960 -- have any feeling against 
dilution of the common stock? 

A Any feeling against dilution? 

o Of the common stock. 

A Well, I suppose that you can sav that no corpora- 
tion wants to have the value of its stock diluted, but if 
vou are asking me if that was an issue, if we had estadalishe 
policies on it, mv answer is "No." 




25 
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2 

THE COURT: Did you in all of your acquisitions 

3 

take the oossible dilution of the common stock of Boeing 

4 

1 

into consideration as one of the factors in your deal? 

5 

THE WITNESS: That question was asked at the 

6 

1 time that we fixed fair value of the stock of the Vertol 

7 

Company. One director — and I can't tell you who it was. 

8 

I don't remember — asked what the amount would be beyond 

9 

which if it were lower than that there would be an effect 1 

10 

on the conversion factor, and that answer was given, and i 

11 

it appears in the minutes, but there was no discusaion 1 

{ 

12 

of it, as I recall. It was simplv an inquiry. | 

13 

j 

0 I want to read to you — ! 

14 

THE COURT: Do the minutes show that the directors 

15 

were conscious of that? 1 

16 

THE WITNESS: Oh, yes. I 

j 

17 

THE COURT: And you vourself were conscious ! 

18 

of that? 

19 

THE WITNESS: Yes. But our mission, your Honor, 

20 

was a determination of fair value. 

21 

MR. WINER: If I mav take one moment to find 

22 

mv cocv of some exhibits, please. j 

23 

(Mr. Winer examines.) j 

24 

0 I am reading to you from a memorandum of j 

25 

1 

Mr. Hanes entitled, "Boeing Company, 4-1/2% Subordinated ! 
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MR. WINER: Fine. 

MR. GILLESPIE: I mean a year and five months 

after. 

Q (Continuing) "a risk that should be fully under- 
stood concerns stock price levels during the neri’od from 

r' 

the date of the call notice to the redemption date. If 
during such period the market for Boeing moved up to a 

point fairly close to the $52.25 redemption price, con- 
versions could be forced. 

"This would not only defeat our basic objective of 
avoiding dilution but would also result in our having to 


capitalize the unamortized debt expense." 

Did vou hear in 1961 or 1960 or 1959 about a "basic 
objective of avoiding dilution"? 

A That memorandum, who was it addressed to? I may j 
have seen it but I am not familiar with it. 

0 It does not, as far as I can tell, have the name 

of an addressee. ! 

I 

I 

(Mr. Gillesoie hands and indicates to the witness.)! 

A Well, without reading the memorandum, I suppose 
that this is a memo analyzing, which goes on constantly 
in our financial situation, and what steos, if any, should 

be taken to strengthen our financial position, but, as I 
sav — 
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Q You never knew it was a basic objective to avoid 
dilutions? 

A Well, I think what I was saying to his Honor was 
generally speaking you do not engage in diluting value of 
stock unless it is necessary. 

Q Mr. Allen, I wish to call your attention to the 
fact that this memorandum is written in connection with 
the calling of the four-and-one-half percent subordinated 
convertible debentures, and the conversion rate at that 
particular time, according to the computations of your 
coropanv would have been two shares for $100 or $55 a share. 

Now, I ask you whether this refreshes your recollection 
as to "our basic objective of avoiding dilution." 

A No, it does not refresh my recollection because 
I do not — 

r 

0 Have vou any recollection of being opposed to 
having more common shares in the company at $50 a share 
or otherwise? 

A It all depends on the circumstances. 

o . ..ve you any recollection on any circumstances? 

MR. GILLESPIE: Your Honor, I wonder if the 
witness could be permitted to finish that? 

THE COURT: Yes. 

First I want to call your attention to the fact 
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o 

that this Exhibit 33 is entitled "a Draft,"' 

3 

MR. WINER: Riaht. 

i 

4 

THE COURT: A draft agreement. 

5 

1 

Second, I want to call vour attention to the 

6 

contents of this exhibit. This exhibit shows that an out- 

7 

side financial ooinion is sought by those with knowledge 

8 

in the field, by Harriman, Ripley, as to the effect of 

9 

the dilution in connection with the redemption of the 

10 

convertible debentures. You will note that it is on 

11 

cage — the cages do not seem to be numbered here, but 

12 

they speak of Harriman, Ripley and they say - they concluded 

13 

that the redemotion of the convertible debentures would 

14 

1 

not adversely affect the company's standing with the ; 

15 

investment community, nor would it, adversely affect the i 

16 

company's ability at some time in the future to acguire j 

17 

long-term caoital. 

18 

It did indicate, however, that there would 

19 

undoubtedly be some short-lived discontent on the cart 

20 

1 

of certain debenture holders, but I do not see that this | 

1 

21 

is material at all to this case. 

1 

22 

MR. WINER: If your Honor nlease — 

23 

THE COURT: I will let vou inquire into it. 

24 

The witness has testified generally as to the matter, as j 

25 

II 

|: 

he did, because of vour charge cf fraud, and because I ! 

1 
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want the record to be cownlete, but since it did not affect 
the ultimate ooiut at which the bonds were converted, I 
do not see how that is material. 

I want a comoleta record made, and for that 
reason I am permitting this cross -sxeunination because of 
vour charge of fraud, and I have permitted this witness 
to testify to the extent that he has already done so. 

Go ahead. 

BY MR. WINER: 

Q I now refer to a memorandum dated July 20, 1961 
name J. E. Prince at the bottom. 

THE COURT: What memorandum is this? 


MR. WINER: That is one exhibit above or below 


the other. 


THECOURT: Is that Exhibit No. 34? 

MR. GILLESPIE; Your Honor, that is 

THE COURT; July 20, 1961? 

MR. WINER: Yes. 

THE COURT: Exhibit 34. 

MR. WINER; Right. 


THE COURT; It is entitled; "Subject; 
Consideration of Call of the Convertible Debentures," by 
J. E. Prince. 

MR. GILLESPIE; May I call vour Honor's attention 
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to this, that July 20, 1961 is again some 16 or 17 or 18 
months after — 

THE COURT; I recall that. Thank you very much. 

MR. GILLESPIE; Right. 

I 

0 Now, Mr. Allen, I read to you from this Exhibit 
34; 

"Mr. Forward was, in general, opposed to this 
course of action, but in part ised on a misunderstanding, 

I thought, of what the real objective was. At least as 
far as ,I was concerned this was not a move made primarily 
at reducing our long-term debt, but rather to avoi \ 
prospective dilution of the equity oosition of * e stock- 

I 

holders. i 

I 

( 

Now, does that refresh your recollection as to | 

i 

whether conversion of the 4-1/2% debentures was contrarv | 

I 

to the nolicy or the desires of the manageme.it? 

A No, I have not — I am not familiar with this 

! 

letter of Mr. Prince but I assume that it is an inter- j 

office memo which goes on all the while and in which they 

I 

I 

are considering the pros and cons of doing this or that 

I 

in connection with our financial securitv. I 
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Q But as far as you aro concorno4, it doos not rooall 
anything about opposition to consorsioa of tho dtbon turns 
and dilution of tho c o ss ion stock, is that oorroct? 

A As I say, I just havo no rocollootlon of this, 

THl COUKT: Did you notion tho last sontonoo of 
that nxhibitf 

iMmmdimg} "It vas accordingly concludod by tho 

us that any further eonsidnration at this tiao %ras 
unwarranted.* 

MB, tfiNBRi Vfhatewer it says, your BonoC, X am 

satisfied. 

TBE COURT: Well, you have to be satisfied beoause 
it is a Matter of record. 

MB. WJNBR: Right. So are the parts I asi reading, ^ 

your Honor. 

I 

! 

Q Now , I would like to call your attention to 
Exhibit 32, the isenorandue of June 2, 1J60, to H. W. Baynes 
frosi Paul S. Pord. 

Who was Mr. Ford, Mr. Allen? | 

A Nr . Pord is a financial suu: at headquarters . He I 


concerns hiaself principally with tax natters. Be weeks for 

« 

Nr. Haynes, I beliewe. i 

0 I will call your attention to Page 3 of that 

1 

exhibit, dated June 2, 19€0 - this is less than two nenths * 










(I 
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after the aeeting of April 4, 1*60, Mr. Allen - and I call 
your attention to Paragraph 4i 

"Conversion feature not present (assoning our 
policy is additional equity iavests^nt is not desired.}* 

that recall anything to you about your desire 
for additional eqpiity investswnt? 

A No. I think about this tisM the oonpany was not 
pressed for funds, so to speak, which is quite a rare situs- 
tion in an aircraft oonpany. 

Later, of course, when we deeided to §» forward 
with the 747 and had the SfT in prospect, we needed to raise 
all the noney that we could, and we thou engaged in the 


issuance of additional coMK>n stock, whidi probably resulted 
in what you call dilution. 

Q I an not calling it. I an reading to you fron 
your neaorandue, Mr. Allen — 

A It is not ny aenorandua. 

0 A nenorandun of your company. 

Mow, how nnch later was this additional needed? 

A Well, the very large financing took place in the 
year 1*66. 

0 And ^Jiexe was no need in between, was there, 
between 1*SI and 1*667 

A X don't recall any public financing. 


nf«T,irT mo*. 
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; 

2 

W* COURT: Durittf If St or shortly thorosftor 


3 

wasn't thoro a substaatial layoff at tho Booiof plant? 


4 

TIB WZTMBSSt In 19St7 


5 

IBB COURT: IfSt or- IfSf , fMrtoon or f if toon yoars 


6 

ago. 


• 

7 

TBB wzmBif: I don't rooall^yoiur Honor. In IfSt w 


8 

worn jttst brlnginf oat our first production jot tsnnsport. 

1 

9 

tho 707. Thon wo aosod forward fron tho 707 to tho 727, and 


10 

I don't rooall any substantial layoffs. 

1 

1 

11 

THB COURT: Moll, didn't you haws a laryo shifting 


12 

of your mqtloyoos oacb yoar in thooo days? I think it is 


13 

^*^®**^» i*b*t it? It is a nattor of osanan kaowlodgo. 


14 

THB WITTBSS: Yos, it goos up and it foos down. 


15 

WE COURT: Whom pooplo eons in fron othor states. 


16 

noohaaios, and so on. Perhaps net layoffs, but you didn't 


17 

roplaoe then by now hirings? 


18 

^IhTBSB: In lf6f and 1970 we reduced our I 


19 

onploynont by mamm 67,000 people. j 


20 

WE COURT: Well, at the tine that this nonorandun 

1 

1 

21 

is written, on Juno 2, 1960, the market was poor for tho 

i 

i 

22 

soeuritios, for the debontuies, and the question was whether 

1 


23 

or not you should buy in tho bonds at the mduoed price and 

I 

i 

1 

24 

thereby got a possible gain, capital gain, by buying in your i 

1 

25 

1 

own securities. 

1 

1 

i 

1 

1 

* 
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THl ifZTNisS; I Vaguely r«oall there waa sooe 
diacoealon about thia, but the Better you pointed out waa 
abaedoaed . 

I 

THE COURT: Thia oaae froa your people? 

THE WimB 68 1 FroB the tax bma. 

THl COURT: You were oonaideriag the probable ♦•yw 
•aving featurea? 

THE WITHIES: Probably ao. 

WE COURT: All right. 


I doa't Juicw what thia edde to thia caae, hoaeetly 
MR. WIHIR: Perhapa it will add up» your Honor . 


I hope ao. 

HY MR. HIMIR: 


Q la any part of the reaaon you did not need any 
Boney in 1960 tiiat you aold theae debenturea in 1959? 

A I auppoae ao, becauae thoaa debenturea rea rlted in 
our getting juat abort of $30,000,000. So it helped to that 


extent. 


^Ad at the aaae tiee you aold a aenior iaaue of 


non - con ver t ib le a ? 


A No, I don't think we aold any further debenturea 


until — 


In 19SI, at the aaae tiae that you aold the 


25 


convertiblea? 




1 


six C 


AllM-^ross 


394a II 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

4 

2 14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


With thM, but I ean spsaX for xyasXf. Dio aattor nover 
•ntarod ay hoad. I was istsrsstsd in doix« tho bast thing 
for tho Boeing Coapany, whatowor tlMt might bo. 

Q And for the stockholders ix tho Booing Company, 
is that correct? 

A It would bo difficult to diffsronUato botwooa 
tho two. 

0 Well, is it diffidilt to difforoatiato botwoon 
tho stockholders and tho dobontsro holders? 

A They hawo different interests, yes, but we eertaimxJ 
had the interests of the debenture holders in mind as well. 

It was OUT obligation. 

Til COO*T: Did you netloe in this Exhibit 32, j 

on the second page or the third page the statement made by 
Mr. Ford: ^ j 

-Most holders- — that is, of the debentures — 

I 

•are insurance companies and other large institutional 
investors through distress sales.- Did you notice th 

i 

MR. WXNBB: I did, but I also notod the sentence 
which preceded it, which says -specific calculations were 1 
not made for the 5 percent sinking fund series of debentures 
for the following reasons." j 

It did not refer to the 4-1/2 pereent debentures. 

I 

T«B COURT: Well, X think if you will read further, j 
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1 

2 

3 

4 


•1* Mlmn-mro»m W 

it says: -ihia miyaia covars 4-1/2 pmmt eoavartibla 
Maataraa oaly,* altlMugh ha aaya that ayaaifie calaulatioaa 
•ara aot aada for tha 5 paroaat and thaa ha giaaa thoaa 

raaaoas. Ha eltaa tha poaitloa a£ owaarahip of tha S paroaat 
slaking fund as baiag ralaaaat to tha aarkat of taa 4-1/2 par 
oant eoaaartibla dabaaturaa . 

MR. WIHSRt I don't think so« yoar Honor, hnt 
whatoTar it says, it says. 

T«1 OOgiT: Okay. 


BY NR. WZMlRt 

0 Hoa, what was your position in 1»S9 about aoguiriag 
Yartol? 

A That is, X think, in tha racord. 

1 

I 

0 Mall, wara you for it or against it? 

A Ton will find in tha racord a latter dated Howanbar 

I 

11, 1959, written by Mr. J. i. Prinoa, in which ha outlines 
tha Vartol situation as ha saw it and tha people on his 
cosnsittaa. 

I had appointed such a eonmittaa to axanina it for 
tha purpose of naking racomnandations as to what action we 

I 

she V Id taka with raspaet to acquiring Vartol. 

You will also find attaehad to that latter - it 
should be - ay latter on tha following day written to tha 
diraotors transaitting Nr. Priaea's to than, and in that 
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^ tak« tka position that tha racoaaandations of Mr. 


Prinoa should ba followad, poiatiaf out that this waa a alosa 


quastion. and that wa sdght ragrat it som day, at oatara. 


But, anyway, z iiada tha rsrn— anil 1 1 Ion. 


HM, iflHiKt Now, nay 1 addrass s^salf to Nr. 


Gillaspia with raspaet to thU onhibit, your Honor? 


THl OOUXT: Priwataly, don *t do it on tha raoord, 


MS. NZHBXt Nr. Gillaapia — 


THl couiTx Mo, do it qniatly. I don't want tt> 


haar it. z don't want tha witnaaa to haar it. Hsts a priwata 


•OQwarsation . 


(Mr. Winar eonfars with Mr. Gillaspia off tha racord J 


MR. CZLLMPZJC: Your Honor, I hawa hara eopias of 


tha decent that wara rafarrad to by Mr. Allan, and Mr. Minor 


that thosa docunants should ba addad to tha 


racord . 


THl COURT: Hava you got siora axhibits? I thought wa 


20 had anough . 


21 G1LL15H1: Wall, thay just inadvartantly wara 

22 not includad in tha book, your Honor. Thay hava baan availabla 


23 to plaintiffs — • 


NR. WZHIRt Sinoa Hovaaibar 2, 1972. 


NR. GZLLHSPZBt Ma just locatsd than. 






\ 
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2 

MR. GXUiBSPns That la «hat ha la tryiag to do. 

3 

MR. MXMiRt Ho ia tolXiaf aa abaot a tallc with 

4 

Mr, Gataai and X jaat want ta kaaw whaa Mr. oataa fot tha 

5 

aaaarandiaa. 

6 

TU couiTt Zf ha kaaaa. 

7 

MR. WIHBRI If ha kaova. 

8 

ns OODlTt Do To« kaaa «haa thia aaaoraadai wao 

9 

cireulatad aaonf all thaaa dlraetora? 

10 

ns WlTMSSSt Tha oaly way Z kaowi yoar Wmmt , ia 

11 

ia tha aiaataa of tha aaatiaf that wa ara talkiaf ahoat it 

12 

atataa that Mr. €ataa waa tha aoily oaa aha had haaa aaataata J 

13 

that ia* who did aat attaadi and ha had aat yat had aa 

14 

opportunity to raad tha aaaa of Howaabar llth. ' had thaa 

15 

latar ha waa oontaatadi aad ha had raad it, and ha agraad 

16 

with tha nation takaa. 

17 

0 Sow, da you know whan tha diraetora praaaat at tha 

18 

aaatiaf raoaivad Mr. Priaaa'a aaao? 

19 

A No. 1 

20 

I 

Q And tha aaao is datad tha llth. 

21 

Do you know whathar you transaittad Mr, Priaoa's 

22 

aaao to tha diraetora? 

1 

23 

A I did. ! 

1 

24 

0 And whaa did you traaaait it? 

25 

A That lattar, Z baliawa, ia datad Howaahar 12th. j 
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0 tkmm, of tho bIm Airootors pjcosont «■ X 

eorroct that tho folIoaUf Mbara of tho bourdl 

AllM, Boall, B9ToUt, Laudoa, Nolls aad t infT 

A Too, with tho oxeopUoB of nr. Bgnroldt^ who woo 
^••Ily,in rotirod s to too. 

0 So six of tho BiM poopXo who ottondod wmto 
•■ pIOTNM# is that corroot? 

Tin COPiT; Didn't wo howo this half an hfMr 090? 

Q Mow, Mr, Allan, whan in poor opinion NM tho 
daoioion soda to proaaad with tho nofotiatioM? 

A On Nowaitiar 13th tho daeisiaa was suid. to prNaaad 
on a fixod basis, and that was tho basis that was fallowad 
throughout tho nagotiations frssi than on, and tho doal was 
«®«*«*»*tad on that basis. 

THE CXniBT: That is, tho two for thzoo basis? 

, THE WITNESS: That is right. 

0 I road to you fron Exhibit 22, last pago, mmmo- 
rmd« o* Mr. Prln«, which ax. th. .inctaa you hoW.ln your 
haad, la that corraet, what you hava eallwi tha alautaa? 

A I don't know, if inhibit 22 ara th. nlautaa of 
tha ■..tin, of Novwbar 13th, than I hold th» In ay hand. 

Q Callad "Nanorandun of Procooding”? 

A That is right. 

Q MOW I mad you tha following ticm tho fourth Una 
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I 

I 

i 


4 


1 


1 

•1« 12 Ailon-orooo ..llO?*.. 

1 

2 

ia tho last parofrapJii 

1 


3 

• k 1 •* . 

"MV. Priaoo on KovoMbar ICtJi aad prior to • fim 


4 

dooioioa to proioat t«lko4 oith Mr. Ootoo aii4 Mr. fhoefor." 


6 

Oooa that' rafraah yoar ra«s»llootiao< aa to whothar 


6 

thara vaa aay fixa Maeiaioa to proaaa4 oa Moaaaiiar ISthf 


7 

A Za ay opiaioa a fim dacialoa to pMtaaad voa — tha 


8 

aiaataa ao akoa — aada aa Moaaailier Ilth. 


9 



10 

■oiaataa* that thaaa ara oat ia tha oiaota haak, of tlM oar- 


11 

poratiao? 


12 

A Zt war traatad aa aa iafaroal aaatiaf , hat thay ara 


13 

tha aiaataa af what took plaoa at tha aaatiay. 


14 

Q All rifht. Uam, thaa — 


15 

TMB COVSTt That apparaatly waa tha oaataa, z taka 


16 

it, that tha hoard of diraetora aaaatiaaa aat aa m infaraal 


17 

aaaoatiTo oaaaittaa? 

• 

18 

Tn NZiviss t Taa . 


19 

Z can tall you tha raaaea for thia if you want to 


20 

know. 


21 

THE COUST: Taa, Z would lika you to do ao. 


22 

THE WZTMlSSi Through tha paaaaga af tiaa 1 


23 

couldn't raaaahar why thin waa traatad aa an inforaal aaating 


24 

Z had to aaa ay aaoratary ohaok har aalaadar pad to 


25 

dataraina if Z waa laawlng town, and that waa tha raaaoa for 



j 
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the hurrlec*! cell of the ■eetiny. I did leave town on 
Noveaber 14th, to be gone for over a week to attend the 
Aircraft Indue tries Aasooiation Meeting in Phoenix, Arieona, 
staying at the Biltaore Hotel. 

THB COUKT: Not a bad place to stay either. 

TVS NITNSSS: Net bad. 

i 

But, at any event, I santion that, and if counsel 

» 

wants to check ay presenee there, that is where I was. 

it also followed that I left there and west I 
Bast to attespt to sell sqm 707 's to Captain Eddie Ricken- 
^•®*^**f » 1** whirii sission I did not suc cee d , hut, nevertheless, 

I 

I went hack and tried. i 

t 

f 

C®»B«<I»«»tly I was going to be away for a period of ' 
over a weak, and it was decided that I should be present at 
an iaportant Meeting such as this at which a decision was tw i 

t 

be Made as to whether we were going forward or net. i 

! 

As a consequenoe we hurriedly called the Meeting | 
and were unable to get notice to several of the directors. j 
One was in Janaica and one was traveling in Europe, and that ' 

I 

is why it was treated as an infernal Meeting. But it consti- 
tuted a Majority of the board, and a Majority of the board 
approved the action that was taken. 

0 Now, what I asked you before was whether the state- 

I 

Mcnt in Mr. Prinoe's MenoranduM, Mr, Prince on NovesUaer Kth, ' 

! 
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and prior to a firm decision to proceed, talked with Mr, 
Gates. I went to know if that refreshes your recollection 
as to %rhether there was a fire decision on Nowesdoer 13th to 
proceed? 

^ There was a fira decision to proceed on Novenber 
13th, and if you want to know — 

Q That is enough. That is all I want to know. 

A Okay. I can tell you why he used those words, if 
you want to know. 

Q Mo, Z don't. I take his words and yours. 

Now, I would like to know whether Mr. Prince cor- 
rectly described your stateisent on next to the last page of 
this exhibit: 

•Mr , Allen adwised that in view of the lack of 
enthusiasa he believed it would be inadvisable to go ahead 
with the proposal, that an acquisition of this type was an 
iaportant aatter for the coapany; that adaittedly It was a 
close question as to the advisability; that there were 
differing views aaong the aanageswnt and within the board, 
and that under these circanstaaces he thought the coapany 
should not undertake such a venture." 

Does that refresh your recollection as to your 
position on Moveaber 13th? 

A It reflects ay position in the aseting after the 
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various views had been expressed as set forth in the nxnutes ! 
preMding that stateeent. 

I 

Q Now, in the nworandusi of Noveaber 11th from Nr. 

Prince, and in the rienorandusi of November 13th, signed by 
Nr. Prince here, with his name at the bottom — 

A I think you mean November 11th, don't you? 

Q No. Miat you are calling minutes I am calling a 

• I 

memorandum, which he called it. j 

I 

A Oh, I see. Very good. j 

Q NOW, I would like to know whether in those two | 
memorande there is any discussion of stock options of ' 

I 

Vertol •a 4 >loyees? I 

A Vertol employees had the stock option. Now, 

I 

whether they are alluded to in this — yes, I believe there | 
is scMM reference to them. 

0 Will you find it, please. Nr. Allen. 

1 

A Yes. On *'age C, the first — . 

I ^ 

Q Give the date, please. Which memo are you I 

referring to? 

A I am referring to the minutes, what Z call the 
minutes — you call it a memorandum and 1 call it the ! 

minutes — I '' 

• I i 

Nk. GILLilfPZE: This is Exhibit 22, your Honor, to 
identify it. 
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THE COURT: I hav« it b«for« mm, 

TIB WITMBSS: Of Nov«ab«r 13th. 

Q Will you giTu us thm lin« and paragraph. 

A It is tha first cosiplata paragraph on Pag# 6, if 
you hava tha saaa typa of docwsant. 

Q Parhaps I aa aistakan, but I don’t saa anything 
about stock options of Vartol aaployaas. 

A Tha tara is not usad — 

Q Whara is tha substanca in? 

A What Mr. Prinea vas pointing out, if yau will 
raeall -- 

0 Wall, will you — > 

IHB COURT: Lat hia finish. 

MR, WIVER: Wall, 2 don't think so, your Honor. 

THE COURT: Wall, I rula so, whathar you think so 
or not. Lat hia finish his answar, plaasa. 

MR. WIHBR: All right. 

TOB COURT: How, thosa coaaants ara not right. 

A Mr. Prinea had baan nagotiating with tha Vartol, 
tha ownars of tha Vartol Coapany, and had workad out a 
tantativa agraanant, a proposal for us to subait to our 

diraators . j 

i 

That agraaMnt providad for tha two for thraa ! 

axchanga, with a prowiso that if tha Boaing stock, tha aarkat^ 
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value of Boeing stock went down to the point where on the 
Excdiange the stockholders of Veriol would be getting less 
than $22 per share, then Vertol could declare a stock 
dividend up to the point of 5 percent to attempt, you might 
say, to improve their position. 

Now, that proviso was objected to by our directors, 
and the motion that was made was to approve the reeommenda- 
tion for the two for three exchange, with that proviso 
eliminated, and that was done. 

The stock that Nr. Brince is referring to on Page 6, 
namely, that had been acquired at $22 per share, he is 
referring in part, at least, to stock that Vertol employees 
had acquired by virtue of the exercise of the stock options, 
and he is explaining why that provision was in the proposal. 

Q It doesn't say that except with your explanation, j 
is that oorrect? 

THB count Nell, it does say so to anybody who is ' 
knowledgeable. Xt says acquire subject to ooasiitments of 

I 

I 

acquisition at the rate of $22 a share. Nhat this witness i 

i 

is pointing out is that anybody with knowledge of the back- 

1 

ground would recognise that this commitment of acquisitions I 
ct the rate of $22 a share covered the employees stock. 

NR. NIHlRt Nell, I am sorry to tell your Honor 

I 

that on the list of stock options there weren't any at $22 a | 


\ 
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share. It doss not rsfsr to that in words, and in my 
opinion it doss not rsfsr to it in substance. 

But 1st us go on frosi there: 

BY MR. WINBR: 

Q Doss it say anything about stock options which 
are outstanding and have not yet been exercised? 

A Not in those tsras, that I know of. 1 would have 
to read this carefully, reread it to deteraine if there is i 

I 

stt^ a reference. 

Q Was there any discussion at the saeting about 

outstanding stock options? I 

A I believe there was, but I couldn't be certain ' 

I 

about that. There was a good deal of discussion on this 
contingency provision which 1 have alluded to. ■ 

Q Which you have told us about? 

A Yes . I 

Q Which are in Mr. Prince's Noveaber 11th aaaorandua? , 
A And also in the ainutes of this aeeting. | 

0 I aa going to ask you whether you have any 

1 

recollection of when stock options of Vertol eaployees first ' 

I 

caae to your personal attention? ' 

I 

A Ho, I can't fix any date, and I can't give you any 
details, but I know that in connection with our consideration | 
of the acquisition of Vertol, that it caae to ay attention j 
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that th«r« war* outstanding stock options at Vartol, and 
that thesa would hava to ba honorad by Boaing if w* acquire 
than. 

Q Was thaxa any discussion idtathar you would acquira 
than or not? 

A Wall, if wa acquirad tha assats of tha Vartol 
company and assiwad thair liabiliU**, that would follow as 
a aattar of coorsa. And that is what wa did. 

THE COURT! Was thara a aargar with Vartol, or was 
it kapt as a saparata holding or subsidiary? 

THE WITNESS: It was what thay call a raorganisation 
in which Boaing acquirad tha arsats. 

THE COURT: You acquirad all tha stock. Did you 
Maintain it as a saparata subsidiary or did you uargar it? 

THE VXfNESS: No, wa uargad it. 

flK COURT: Tharafora if you uargad it you assuuad 
the liabilitias? | 

THE WITNESS: That is right. 

BY NR. WINER: | 

Q Now, did you uadarstand uy quastion, so thara will i 
b* no doubt about it, whathar tha stock options wars discussad 
or brought to your attantion on or bafora HovasS>*r 13, 1959? 

Is that claar that that is uy quastion? 

A And tha answar to that is yas. | 


ii 
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Q Now» then, I went to reed to you from Exhibit 29, 
• letter eddressed to Boeing Airplene Coeipeny by Herrimen, 
Ripley * Co., Inc., end I reed froa Pege 2, the third pere- 
greph, beginning on the pege: 


*«e ere told thet et the tiM of the cosMenoesant 
negotietions with Vertol shortly efter the Movesrit>er 13th 
decision dete, no forael proposel wes aede for en exchenge 
of Boeing options for Vertol options. The besis for Uie 

exchenge of options wes errived et leter in the negotietions.* 

j 

I would like to know whether thet recells to your 

i 

■••ory when the options were first brought up. 

THE COUST: You didn't reed the next sentence. ! 
*It is obwious, however, thet froa the outset 
Boeing hed to be prepared to give options on its sheres to j 
ell or aost of the eaployees who held Vertol options.” ! 

t 

That is the next sentence. 


I 


MX. WIMERx Thet is, your Honor. 

i 

Mow I would like en enswer to the question I put, ^ 


your Honor, if I aey. j 

t 

Would you pleese re reed the question. 

(Question reed as previously recorded.) | 

A Well, the aetter of the existenoe of the options 
wes brought up during our consideretion before we ever 
any proposal, obviously. We were acquainted with this end 
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r«eo 9 nis«d that w« would haT« to, if this woat forward, taka 
cara of thosa options by substituting Booing stock rathar 
than Vartol stock on soaa proper basis. 

^ •• • formal proposal — you used that tana -- 

obviously that couldn't ba nada until wa know that wa had a 
daal. 

0 And whan was that? ! 

A Wall, you can taka your own choica. 

Q Wall, I would lika your choica. 

^ Wall, tha sgraanont of raorganisation, as they callad 

it, was antarad into and approve, I think it was January 18th, 
was it? 

I 

0 It says as of January 18th. j 

A All right. 

Hia actual convayanea of tha property to tha Boeing | 
company and tha assiaq>tion of liabilities took place on March 
- what, tha 30th or 31st? 

Q 31st. 

A Tha 31st, all right. 

! 

THE OOUST: Are you going to ba much longer with this 

I 

'fitness, or are wa going to let hia go back to Tacosia? If you i 
are going to ba auch longer wa will taka our recess. 

MR. wXMERt It took hia six and a half years go gat I 
hare, your Honor. If it takas hia a little longer to gat back,! 


,1 
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I don't think that is so serious . 

THE CX>URT: You want to continue with hie? 

NR. WINER: Right. 

THE COUKI: We will take a recess, then, until 
a quarter after two. 

Cone back a quarter after two. 

MR. GZLXaESPZB: I just want to be certain that you 
will finish up in not too long a ties after that, I take it, 
Mr. Winer? 

MR. WIMBRt I think I will. 

I don't know what you want to do. 

THE COOKT: He eay not want to ask any questions. 
MR. GZU.ISP1E: That is right. 

THE COURT: All right, a quarter after two. 

- - - e 

(Recess for lunch until 2:15 p.e.) 


I 

I 

I 
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AFTERNOON SESSION 


2:15 p.a. 


WILLIAM M. ALLEN, r<esuMd. 


m COURT: All right. Counsellor, you My 


eontiaw cress -«xaad.nation. 


12 II 


CROWS HBXAMINATION CONTINUED 
BT NR. WINER: 

Q Nr. Alien, I wondsr whether you reawsiber the 
following steteaent, which I quote free Exhibit 22. et 

2, mnd is attributed to Nr. Yeasting. Nr. Yeas ting 
is quoted as giving four reasons for his position, and he 
said in nuaiber 3: 

"This acquisition will reduce the conversion 
price of our convertible debentures outsts' ling which will 
increase the nuaiber of shares to be issued if and when the 
bonds are converted.* 

Do you rea«ad>er his making that statenent? 


A Ho, but I have no doubt he suide it. It is in the 


>raadun . 


Incidentally, he gave eight reasons, not four, if 


you will turn the page 


I think I said four on that page. 


But I will accept the correction: mmjhm it was 


SOUTNENN OItTNICT COUMT NE^HTENS U S COtiKTMnii.r 


1 


1 

2 

3 

4 

5 

6 
7 


'I 

f 


il 

I' 


8 


I 


9 


10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 |, 

24 '' 

jl 

25 l! 


"^*2 All^n-crcs' ^i2a 99 

•ight. 

Not#, l«t Be ask you this-. Wh.t was Mr. Yaasting's 
position la tha coaipany? 

A At that tiaa I baliava ha was vica-prasidant of 
finanea. 

0 Aad as vica-prasidant of fiaanoa, did ha know 
soMthing about tha eoovarsioa ratas and tha valuaa aad tha ' 

arithaatic and tha accounting that want into tha conversion ' 
rata? ' 

A I would oartaialy asauaa so. Ha was a vary 
capabla aan. 

Q Mow lat us go ovar to tha call of tha dabaaturas. 
Nhan for tha first tiaa, as far as you know, was thara a 'i 
discussion within tha Boaing Coag>any about calling tha 4-1/2 > 
of 19807 

MH. GILLBSPZE: Your Honor, this is axamiaation j 

into tha call in 1988, and I object to it as being outside 

I 

tha scope of tha direct axaniaaUon. My direct axanination j 
was liaitad — | 

THE COURT: Ha is following ny instructions. I j 

I 

want hia to caaplata all of his axanination. . I do not want f 
any witnesses to be called back. 

Nt. GILLBERZIt X ttadsrstand. 

I 

^ Yas.’ Vfall, ny first recollection of discussion about 1 
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2 that call of tho 4-1/2 porcont dobonturos arose very early 

3 in 1966. 

4 Tou heard station this aiming about consideration ' 

I 

5 having been given eithin the coaipany, but I don't rmmsmbmr 

6 that; but I do reiMaber diseussien of it originated in 1966, 

I 

7 because we were then considering the way to go about financing 

8 the 747, which would be the greatest — the largest aagnitude 

9 of undertaking that the Boeing Coapany had ever undertaken, 

I 

10 I and we consulted with our investswint bankers. Very early 

11 in 1966 we suide a journey back here — Mr. Haynes, Nr. 

12 Campbell, one of our directors, and nyself, had talked with I 

13 our investsant bankers, and in that discussion the sugges- 

I 

14 tion was swde that if we went forward that we slight %#ell 

15 find it advisable to call the 4-1/2 debentures that you | 

16 referred to. j 

I 

17 Q And what was the discussion as to why it was | 

18 advisable to call the 4-1/2 percent debentures? ' 

19 i A It revolved around, as I recall, the fact that j 

20 there would be an extensive conversion of the debentures to 

21 coMBon stock under the terms of the debentures that would 

I 

i 

22 broaden our stock base, and one of the avenues of providing 

I 

23 ourselves with the proper financing to go into this project j 

I 

24 , was the probability that we would issue more stock, and | 

i I 

25 ' also the fact that it gave the company a larger equity base. 
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which would strsngthsn our ability in connsction with dsbsn- 
turss or f ixsd indsbtsdnsss . 

j Q And who rsccsnsndad that? 

I A As I recall it, our investnent bankers — that 

I was First of Boston, and Harrisuin, Ripley 

j 

Q Mr. Allen, was that in January or February? 

A I think the first discussion was — ny calendar 
shows that we caae back here to hawe our first discussion 
with the investaent bankers in January of 196«. 

Q Was there a aaeting of the board of directors on 
January 31 of 1966? ' 

A I don't know. i can look it up if you want bm to. ' 

Q Perhaps we can find it in the stipulation (examining) . 
MR. GILLESPIE: Your Honor, may I suggest through yo|ur 
I Honor that Mr. Winer look at Paragraph No. 96 of the agreed i 
statement at Page 2t? ^ 

I 

j MR. WINER: I thank you. i just found it by 

1 

I coincidence . ! 

I I 

|! 

No. 96: -If called at trial, H. w. Haynes would j 

testify that on January 31, 1966, there was a preliminary review 
of possible financing plans at the board of directors meeting ‘ 
j|held in SEattle*— and under b, after stating that you discussed 
i in general terms the financing requirements, said: 
jj Mo mention was made at this meeting of a call of I 

I I 


I 
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th« d«b«ntur«s . " 

that in aceordanc* with your racollactioa? 

A I don't racall — no, I don't racall that spacific- 
ally, but I have no doubt if it is in tha ninutas, why, that 
would ba tha accurata way to dataraina it. 

Q So ywn do not quastion tha stipulation, which is 
to tha affaet that no saintion was suida of tha call at tha 
January 31st aaating? 

A No, I don't quastion it. 

Q Now lat us go into Pabruary — wall, bafora wa go i 

I 

into Pabruary, in January you wara awara of — ^ 

TMl COURT: I do not know tha purposa of this. 

You ara quastioning him about facts which hava 
baan stipulatad. 

MR. WZHBRt Which ara what? 

I 

THE COURT: Which hawa baan stipulatad. I hava i 

! 

raad tha stipulation. I hava raad it ovar scan tisa ago, andj 
I just road it again. Anything that you ara asking this i 
witnass was stipulatad. 

I 

NR. WIMlR: Your Honor, if i nay raspaotfully so 
stata, so is all of Mr. Allan's affimativa tastiaumy in tha 

stipulation. j 

i 

THE COURT: Bxoopt that ha tastifiad as to its | 
purposa and intant, which is not in tha stipulation, and I ! 
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p«nitt«d that beeavae of your charga that you aada that thia 
* dalibarate aad intantional fraudulant act. I faal that 
it is tha lav that vhara ona ia chargad vitu dalibarata fraud 
and larcaay graat latituda auat ba allovad by way of Intant, 
to axplaln why ha did things. 

MR. WIMIR: Wall, I aai sura your Honor swans, 
and you hava baan so ruling on both sidas, diract aad cross. 
THE COURT: Naxt quastion. 

t 

Q Mr. Allan, ia January did it occur to you ' 

that SOM dabantura holdars might ba injured if thmy did not 1 
know about tha call of tha dabanturas? 

i 

MR, GILLESPIE: I objaot to that quastion. Thara ! 

I 

is nothing in tha avidanea yat about tha call. 

THE COURT: I an going to pamit it. 

i 

(Quastion raad by tha raportar.) I 

A I don't know vhathar it did or not. I don't racall 
that I had any such thought. 

0 Mr, Allan, you ara an attornay, ara you not? 

^ ^ was; I practicad law for twenty years. j 

I 

Q And ware you familiar with tha preparation by tha ! 

i 

attorneys for tha corporation of tha notice of maating, of 
annual maating of tha year IfSS? 

A Mo, I did not participate in that at all. j 

Q Did you aver saa any draft of tha proxy notice? | 
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2 

A 

The proxy notice? 



3 

0 

1 

I always review the proxy statement that went out 

1 

1 

i 


4 

in connection with our annuel Meeting » it that ia what you 

i 

i 


5 

Mean. 




6 

1 ^ 

YeSf that is what I nean, and that had a notice 



7 

attached 

to it, did it not, a notice of s^eting? 



8 

A 

A notice of meeting? 



9 

Q 

Yes, 

t 


10 

A 

Yes. 

1 

ebd 

11 



1 
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2 

Q And did it hnvs attncncd to it on the first page a 


3 

letter fro« the preeident of the corporation? 


4 

A It very likely did. 


5 

Q And did you r..d it bufor. it u.nt out under your 


6 

1 naae, the letter? 

1 


7 

1 

A Tee. 


8 

^ And did yo« road the proxy etateeent? 


9 

A Tee. 


10 

Q The proxy etateaent ia dated February 28, 1968. 


11 

Did it oo.«- to you th.t in th. l.tt«- which you .,„t out 


12 

you eight notify th. d.b,ntur. hold,r. or th. .tockholdw. 


13 

who war. dabentur. holder, th.t there we. . cell for 


14 

redemption? j 


15 

* MO. My thought, on th.t would be u follow., if 


16 

you would like to have thee — 

1 


17 

1 

0 What were your thoughte in 1966, eir? 


18 

1 

A My thought, would be th« if w. celled th. debenture^ 


19 

w. would proceed in .ocord«o. with our indenture that we hed 


20 

with the Che.. M.tionel Bwk which defined the right to cell , 


21 

the debenture., «,d I would rely th«, upon eoun.el end our 1 


22 

I 

1 

fin«.ci.l p«,pi. to ... that our reaponeibllltie. in th.t 


23 1 

regard were carried out. 


24 

0 Did you ever di.cua. with anybody the poaeibillty of 


25 ii 

;i 

.ending . letter to etoekholder. telling th. etockholder. that 
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2 

ths bonds wsrs csllsd for rsdsmption? 

3 

A No, not that I rscall. 

4 

Q Did you sas in tha proxy stataaant any rafaranca to 

5 

i i 

tha call of tha dabanturas? 

6 

1 

A I don't raoall vhathar thare was anything in tha 

7 

proxy stataaant or not. I havan't raad tha proxy statasMnt 

8 

for a long tisw. It would spaak for itsalf. 1 

9 

Q Would you, as an attornay, ragard it as odslaading 

10 

1 

if you sant out on Fabruary 28th, or tharaaftar, undar data of 

11 

Pabruary 28th, a lattar which was Paga 1, attaohadto a proxy 

12 

1 

stataaaat, which said: "Mona of tha noadnaas owns bans** 

13 

ficially any of tha company's 4-1/2 paroant coavartibla sub- , 

14 

1 

ordinatad dabanturas dua July 1, 1980," without stating that! 

15 

thasa dabanturas had baan callad? 

i 

16 

MR. GILUCSPIE: May I hava tha quastion raad, if ' 

17 

your Honor plaasa? 

1 

18 

THE COUBT: Ymm. 

1 

j 

19 

1 

(Quastion raad as praviously raoordad.) 1 

20 

A My answar is that I do not consciously naka siis- j 

t ^ 

21 

lM*ding stataswnts. Froai tha way you dascriba it, it doas j 

22 

1 

not sound lika it is sdslaading to na avan if I nada ona 

23 

unconseiously; bit, nonathalasf, I oartainly had no faaling 

24 1 

i 

that I was siaking a nia loading statasMnt. 1 

t 

25 1 

i 

' 

Q Do you think it would ba a fairar statanant if you < 

1 
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2 

had said: "Nona of tha diractors ovna dabanturas dua July X, 

3 

1980, which hava baan callad for radaaptien"? 

1 

4 

j| THE COURT: Objactioa auatainad. Arguaant. Ha haa 

5 

alraady anawarad. Ka said that tha notica should cooa in 

6 

1 accordanoa with tha taru of tha trust indantora, and that it 

7 

j should oc»a fro« tha Chasa Bank — or was it tha Chaaiical Bank? 

I 

8 

! 

^ Was it tha Chaaiical Bank? 

9 

THE WITNESS: Chasa Bank. 

10 

THE COURT: Tha Chasa Bank; that thay wara tha onas 

11 

requirad by tha indantura to giva tha notica, and ha fait that, 

12 

that should ba laft up to thaai and to thair jadgaant. i 

i 

13 

MR. WlNERt I would raspaetfully say that that is a ; 

14 ! 

conclusion which I thought your Honor will changa at a latar ! 

15 

j 

: data. 

1 

16 j 

1 

THE COURT: Is a what? | 

J 

17 

NR. WINER: A conclusion. 

J 

18 1 

1 

THE COURT: I hawa raachad no eonolusion. I an 

19 

simply pointing out that your quastion is argunantativa , and 

1 

20 

**** alraady answarad. Thara is no conclusion on anything 

21 i 

yat. 1 

i 

22 

1 

Q d^d icnoi# whttn fco s^ockiiol<tejrs 

j 

23 

i: 

and tha notioa of naating and proxy statanant wara to go out? 


A I don't racall tha data. I supposa tha lattar baars ^ 

1 

25 j 

1 

tha data . | 

i 

! 

1 

1 

i 
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MR, WINER: I think we can agree that the letter 
beara a date February 28, i96€. 

THE COURT: In Item 107 of the atipulated facts 
all this inforaation is dated there: 


25 '1 


"At this Meeting the draft resolution which Mr. 

Olsen had prepared for the February 28, 19«6 meeting of the 
Boeing board of directors and the tentative tiae schedule 
providing for publication of the first notice of redemption 
on March 7, 1986 and redemption of debentures on April 6, 1968, 

I 

for review. There was no discussion of possible loss to the 

i 

***^“^'**'* holders who aight not receive actual notice of the ^ 
call of the debentures for redeaption." 

i 

*11 •et forth in Item 107 of your stipulated 

state of facts. 

MR. WINER: In order to avoid a further such 
stipulation, would your Honor please look at stipulation 
paragraph 132, whioh says that it was planned to release this 
letter to stockholders on March 24, 1966. 

Now, nay 1 ask a question with respect to that? 

THE COURT: Yes. 1327 | 

MR. WINER: L32, yes, sir. 

I 

BY MR. WINER: ! 

i 

® ^ you, Mr . Allen, whether you discussed with j 

anybody the release of a letter to stockholders contemplated I 
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on March 24, 1964, and as to whsthsr that lattar should stats 
that if bonds wars not submitted for convsrsion bsfors March 
29, 1966, convsrsion rights would be lost; did you discuss 
that with anybody? 

A I haven't — I don’t recall the letter. If you 
vant to show it to me I could read it. 

i 

Q 1 will be very glad to. 

A I am trying to save a little time. 

I just want to say that you are talking about 
matters that I would delegate to Nr. Haynes, to our counsel, 
to our accountants, and they involved the proper cosiplianee 
with the terms of the indenture, and I did not get into those ' 
dstails. I had other things that I considered I should be 
doing . I 

NR. WINBR: I move to strike that part of the answer' 
which says that they complied with the terms of the indenture., 

TUB COURT: Notion denied. That is his opinion. 

0 Did you sign the letter without reeding the letter 
and the papers enclosed with it? 

I 

TUB COURT: He told you before he read every paper i 

I 

that he put his name to. | 

NR. WIMBR: That is all I want to know. j 

I 

THE COURT: He told you that not once but a number ^ 
of time. He read every paper he put his name to. 

I 
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Q Was thara any discussion about sanding out a spacial 
notica to stockholdars — > 

A A spacial notica? 

Q — with raspact to tha calling of tha dabanturas? 

A A spacial notica to atoekholdars? 

Q A lattar to tha stockholdars. 

i 

A I don't racall any discussion, no. i 

I 

0 Was thara any discussion about inquiring as to who | 
oollactad coupons on January 1, 19d€, to giwa such paopla 
notiea? i 

A I don't racall any such diseussioa. 

Q Do you racall any discussion of any duuraatar what- ' 

I 

awar about giving notica to dabantura holdars or stockholdars { 

1 

othar than as provioad in tha inoantura? i 

A 1 can racall this, not with tha particularity that 
othar paopla in this roan can, but I can racall that as tha 
tiMm was naaring for tha axpiration of tha right of tha 

I 

dabantura holdars to convart, I was told, and I prasuna Nr. i 

I 

I 

Haynas or our counsal — I can't rananbar — that quita a 
nunbar of dabantura holdars had not axarcisad thair right to 

I 

convart . 


X was also told that inquiry had baan sMda of our | 
counsal as to whathar that pariod of tia« could ba astandad, 
and our counsal had advisad that tha answar was no; that tha ' 
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2 

indentor* sp*!!*!! out th« t«rM; that th« notic* s«t forth 

3 

thos« tans, and that if wa andaavored to axtaad wa would 

4 

faca lawsuits, probably, on tha part of tha stookholdars . 

5 

j Now, I raoall ganarally that discussion. Mr. 

b-2 6 

j| Haynas or Mr. Olsan who wara in tha room can giva it to you 

7 

j| with particularity. 

1 1 

8 

i 

j MR. WIMBRs I hava no further <|uastions. 

1 

9 

THE COURT: Any redirect? 

10 

MR. GILLESPIE: Your Honor, could I hava just one 

11 

minute? 

12 

THE COURT: Yas. 

13 

MR, GILLESPIE: I have approximately two questions, 1 

14 

your Honor: 

15 

RBOIRECT EXAMINATION 

16 

BY MR. GILLESPIE: 

( 

1 

17 

1 Q Referring to Exhibit 22, which has bean marked in 

18 

otipulation, Mr, Allan, which are tha minutes of tha 

19 

informal meeting of November 13, 195#, and direct your atten- 

20 

1 ^ 

tion to tha final page, or Page 7 of those minutes, and more | 

1 

21 

particularly to tha sentence which was read to you by Mr .Winer, 

22 

1 

this morning, reading as follows: 

1 : 

23 i 

1 

i 

"Mr, Prinoa on November ISth and prior to a firm j 

24 ! 

decision to proceed talked with Mr. Gates and Mr. Shaffer 1 

1 

1 

1 

25 ! 

1 . 

after they had gone over the memo of Noveid>er 11th, and Mr. 

i 

1 
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of Moveaber 12th, and they were generally 


alx 

Allen's 

b^Ao^od on the orooeedings of the aeeting of Horesrifter 13th . " 

Mow, referring to those words *prior to a fira 
decision to proceed," do you know what was being referred to? 
MR, NIMIRt 1 object to the question. The words 
<or thMselves, and are in English, 

THE COURTt Objection sustained. 

What do these words "United* aean at the bottoa of 
each page of this BiUiibit 227 Do you see the word "liaited* 
at the bottoa of each page? It says "liaited," What does 
that aean? Lisdted in circulation, or what? 

the WXTWBSft Z think that is a Boeing term, your 
Honor, which is put on certain types of correspondence . 

THE COURT I Internal c .asminications? 

THE WZTCESSt That is right, 

i 

THE COURT: Not for general circulation? 

THE WITNESS : I don't know what that doauaeat is — j 

THE COURTt This is Exhibit 22, This is a aeao of I 

i 

the discussion of the directors or of soae of the directors, 
THE WITNESS: That is a tera which is put on a lot 
of correspoedsnoe for internal consuaption, 

THE COURTt For internal r ^naunioations? 

THE WITNESS: That is right, 

BY MR, GILLESPIE: 
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Q Nr. All«n, aft«r th« decision of th« board of 
diraetors on Novaabar 13, 195», to of far to tha Vartol paopla 
tha aoqaisition on a basis of thraa sharas of Vartol for two 
sharas of tha Boaing Coapany, what did tha aanagaaant of tha 
Boaiag Coapany do aftar thay wara authorisad? 

MR. WimRt 1 objaet to tha fora of tha guastion. 

I won't objaet to it if tha word "dacision” is laft ont of it. 
Tha quastion was askad— • 

THE COURT: Tha objaction is ovarrulad. 

NR. GILLESPIE: Do you hava tha question. Nr. Allant 
THE WITNESS: I think so. 

A Tha Boaing paopla aowad forward in accordaaca ! 

I 

with tha daeision that was aada at tha Mating on Howaabar* I 


13th to, hopefully, oonsuMoata tha negotiations that wara 
authorised. In other words, to oom to a conclusion with 


Vartol, either CBM to a oonclusion or if Vartol said no, why, 
to drop tha natter. But tha directors had giwan a daeision 
and tha MnagaMnt aovad foxward to carry that out. 


0 Did you know on Newaabar 13th whether tha Vartol 
aanagoMat would aceapt tha proposal of thraa for two? 

A 1 would assuaa thay would accept tha thraa for two 
provision, but, ranaabar, wa struck out tha reservation about i 


their being able to declare a stock dividend, and 1 didn't 
know whether that would kill tha deal or not. 
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0 Do you know wh«n word was recoivsd fro® Vertol that 
they would accept the deal? 

A I think it was very shortly after, i think about 
November 16th it was. 

MR. GZLXJESPIB: I have no further questions. 

THE COURT: Any further questions? 

MR. WINBR: No, Sir. 

THE COURT: Thank you, sir. You are excused. 

(Witness excused.) 

THE COURT: Now we are going back on the plain- 
case. He are going to take up the plaintiffs' 

witnesses? 

MR. GILLBSPIE: That is correct, in regular order. 
MR. NBCBSLBR: I would like to call Harold M, 

Haynes as the first witness for the plaintiffs. 
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HAROLD W, HAYMPC 

HAYNES, callad as a witnass 
by tha Plaintiffs, baing first duly sworn, 
tastifiad as follows; 

DIRECT EXAMINATION 
BY MR. HSCUSLER: 

I 

Q Mr. Haynas, ara you prasantly aaployad by tha 
Boaiag Cosipany? j 

A I am. ! 

Q And how long hava you baan employod by loaing? ! 

A Sinea 1954. 

0 What positions hava you hald with Boaing during 
j P*tiod of your asiploymant? 

I 

|! * AMiitant to tho eontroll.r, u.i.unt eoatrollor, 

j; controuor, yic«-pr..id.nt of Unuic »d ..nlor vic-pr..id,nt 
i| of finanoa. 

j ! 

0 You wara in attandanca at tha board of diractors | 

maating at which tha subjact was of tha call of tha dabanturasj 
which maating was hald on Pabruary 28, 1966, wara you not? 

A That is corract. 

j i 

Q up to and prior to that maating on Pabruary 28, 1966^ 

was thara any discussion that you had as to tha raguiramants j 
of tha Naw York stock Exchange for publicity ragardUg tha i 

I 

calling of dabanturas at any maating, that is, up to and 
ji including Pabruary 28, 1966? 

I 

I 

I 
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A Any board aaating? 

i 

Q Any Mating of any kind. 

I 

MX. GILLESPIE: Your Honor, rafaranca la aada in 
thia caaa to tha raqulraMnta of tha Haw York Stock Exchanga. 

Wa ara at iaaua with tha plaintlffa ' attornaya aa to whathar 
thaaa ara raqulraMnta. I hava no objaction to tha quaation 
if it ia in tarM of a rafaranca to tha Mnual. Thara ia 
authority that thaaa ara juat guidalinaa, that they ara not j 

i 

raqulraMnta . 

TUB COURT: All right, I haard you uaa that ^ 

daacription. ^ 

A Prior to Fabruary 28th 1 do not raeall — to tha 
baat of ay racollaction, 1 waa not at a Mating whara tha | 

I 

Naw York Stock Manual waa diacuaaad. I 

i 

0 Mhat about on Pabruarv 28, 1988? ' 

I 

A I do not raeall whathar Nr. Olaan in hia praaantatioh 
to tha board a^ntionad tha Naw York Stock Exchanga Manual or 
not. My racollaction ia that ha did not. j 

MR. NECUSLER: Your Honor, at thia point 1 would j 
like to raad intarrogatory No. 8 of plaintlffa* and the | 

anawer thereto into the record. 

Intarrogatory Ho. 8: 

"Stata whathar at tha board of diraotora* Mating 

I 

of February 28, 1968, or at any tlM aarliar or aubaaquant I 





I 
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2 thcrsto^ dny stat«iMntui or 8 U 99 e 8 tions ware made or any 

3 di8cu88ion8 had by Boeing or any person known to the defend- 

4 ant Boeing relating to those requirements for publication of 

5 or press releases concerning the notice of redesiption of 

i 

6 debentures contained in the listing agreement with the New | 

7 York Stock Exchange or the rules and regulations of the 

I ! 

8 Exchange concerning such notice of redemption. j 

9 "Answer: The requirements for publication of j 

10 notice of redemption and press releases relating thereto j 

11 were discussed at the meeting on February 24 , 1966, of | 

I 

12 H. W. Haynes, Harold P. Olsen and Dean 0. Thornton, and I 

13 I at the meeting on February 27, 1966, of William N. Allen, | 

14 j U. W. Haynes and Harold P. Olsen, and with the investsMot { 

15 i banking advisors and their counsel on the telephone prior 

I 

16 to the directors' meeting of February 28, 1966, and at the 

I 

17 meetings on March 2-4, 1966. 

18 "See answer to interrogatory 5 above.” 

19 I Q Now, having had Interrogatory No. 8 and the 

I 

20 answer thereto read to you, and with particular reference to 

t 

21 the statement regarding press releases and the reference in 

22 the question to the requirements of the listing agreement and j 

I 

23 the New York Stock Exchange Manual or the rules and regulation^ 

i 

24 of the Exchange, can you tell me whether you recall whether on! 

\ 

, I 

25 February 24, 1966, there was any discussion of press releases I 


1 


SOUTHENN DISTRICT COURT RCRORTCRS. U.S. COURTHOUSE 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 


HaynttS'-dircet 431 a ng 

which «ight be required by the New York Stock Exchange? 

A Could I see a copy of that? 

(Mr. Gillespie hands to the witness) 

A (After exeaining) Nell* based on the answer to 
the interrogatory , these answers of course were prepared in 
consultation with Mr. Olsen, Mr. Thornton, Mr. Allen and 
reflect the recollections of all of those Individuals. 

/ 

The answer obviously says that certain natters 
were discussed at the stteting on the 24th and the Meeting 

27th, and those are the two dates in ans%^r prior 
to the February 2tth date, so if the answer to the inter- 
rogatory so states, I would agree that the matters in the 

answer, as indicated in the answer, were discussed in some 
form. 


16 

17 

18 

19 

20 
21 
22 
23 


24 


25 


0 You swore to those interrogatories, Mr. Haynes, 
didn't you? 

I 

I A Right. I should have read the answer before I 

answered your question — my mistake. 

I 0 Had you read the interrogatory and the snsumr 

prior to your swearing to these interrogatories? 

i A I did. 

I Q Maybe I can rephrase the question. 

Do you know whether you or anyone else at Boeing 
on February 24, 1964, starting with that meeting referred to 


I 

I 


I 



5 


i 

i 

I 

i 


I 

I 


I 
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in th. to infrrctory No. ,, di.c«..d th. r.,uir.- 

Mntn of th. N.. fork stock Stchw,. or th. ml., ^.d r.,ul.- . 
tion. of th. Exchuis. eoncrni.* th. notic. of r«l«.ption 7 

Tl» NITMIES; Will yo. r.p..t th. qu.ation, pl.M.7 
I (Qua* tion road by tho reporter) 

A I think tho an* wor to tho interrogatory apeak* 
for itaolf. It diacuaae* tho publication of notice of 
rodoaiption, which i* a roquiromont of the indenture, and 
pro** release* relating thereto. 

There i* no Mention whether or not the New York 
Stock Exchange Manual wa* or wa* not diecueaed, and I think ' 

I the answer to my question — to your original question wa* 

|l based upon your inclusion of the reference to the New York 

Stock Exchange Manual. I 

|l ■ 

!l Q I think you are right. The question speaks for 

: it».lf, md th. int.rr 09 .t 0 ry .ponks for it..lf, but I draw ' 

I your .ttontion to th. f.ct that th. ,u..tion ..k. wh.th.r ' 

Ij th.r. waa diacuaaion ragardina th. Now fork Stock Exchang. | 

II regulation., u>d thar. i. a r.f.r.nca in th. anawar that th. ! 

i r.quir...nt. for publication of notic. of radMption u>d ' 

I 

press releases thereto were discussed at the meeting of | 

February 24, 1966, and I would like to have your present 
I recollection as to what th* discussion was regarding the j 

requirements for publication of notice of redemption and 1 
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press releases was at this meeting, if any — present recol> 
lection . 

A My present recollection would be that undoubtedly 
there was a discussion of the publication of the notice of 
redemption required by the indenture. 

At this point I do not specifically recollect what 

r 

the discussions were relative to press releases. 

Q Do you recollect whether there was any discussion i 

I 

with reference to press releases at that February 24th meet- 

I 

ing? i 

I 

A Based upon consultation with Mr. Olsen and Mr. j 

I 

Thornton, who assisted in the preparation of these answers, 

i 

which if it says it was, I assusM those discussions did 

I 

occur. 

Q I an asking you for your present recollection. 

We have the answers to the interrogatories, which I have 

i 

given you to refresh your recollection and read into the 

t 

I 

record, but I would like your recollection as to whether 
there was any discussion, first at the February 24th meeting, i 
1966, regarAing press releases concerning the call of the 
debentures . 

THE COURT: Do you yourself have any present 
independent recollection? 

THE WITNESS: I have no present independent I 
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j 


2 

|l 

j recollection. 


1 

3 

ji 

Q Would you say that there was no such discussion? 


4 

THE COURT: I think we have 9 one into this far 


5 

] 

enough . 


6 

1 Q There is a reference to a Meeting on February 27, 


7 

1 1966, at which it is indicated you attended. Oo you recall 

1 


1 

8 

1 ' 

whether there was a discussion at that meeting regarding the 


9 

requirements for publication of notice of redemption and 

b-2 

10 

1 < 


11 

A That was a meeting at Mr. Allen's hoaM, at «diich 


12 

time Nr. Olsen reviewed certain resolutions with Mr. Allen. 

1 


13 

I am sure that during the course of those discussions he did ' 

I 


14 

mention the publication requirements of the indenture, and I ! 


15 

1 am sure at that time we did review a press release, which 


16 

press release covered the results of earnings for the prior 


17 

ysar , the year 1965, and in the draft of that press release 


18 

I would assume — I would have to go back and check, but I 


19 

would assume that there was possible sMntion of the fact 


20 

1 that the board would authorise the call of the dei>entures. 


21 

» 

Q Was there a discussion at the meeting on February j 


22 

1 

27, 1966, of the requiresMnts of the New York Stock Exchange , 

. 1 


23 



24 

1 debentures? 


25 

1 

I A To my recollection there was not. ! 

1 

t 

j 
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1 

2 

1 

Q Was thare a board Matin 9 at which tha board of 

3 

diractors author! sad a call of radasiption of tha dabanturas? ! 

4 

A At tha Fabruary 28th Mating of tha board, tha 

1 

5 

■inutas of which ara in tha raoord, tha board did author isa 

i 

6 

— my racollaction of tha wording of tha rasolution was that , 

i 

7 

1 

tha board authorisad tha aanagaaant to procaad with a call 

8 

of tha dabanturas. , 

1 1 

9 

Q I will show you a copy of tha rasolution and ask 

10 

you \diathar that appaars to ba a trua copy of tha rasolu- | 

11 

tion adoptad by tha board of diractors on Fabruary 28, 1966, ; 

i 

! 

1 

12 

ragarding tha call of tha subjact indanturas (handing)? | 

1 

13 

MR. GILLESPIE: Your Honor, aay I inquira what 

1 


14 

1 

exhibit Mr. Wachslar is giving to tha witness? | 

15 

THE COURT: What is tha exhibit in avidanca? 

16 

MR. WECHSLER: I do not think it is an exhibit, 1 

17 

i 

your Honor. I think it is rafarrad to in tha stipulation, { 

1 i 

18 

but not as an exhibit (indicating) . | 

I 

i 

19 

A It is a rasolution of tha board ninutas. | 

1 

1 

1 ' 

1 

20 

1 

THE COURT: Is it in avidanca? 

1 

21 

MR. GILLESPIE: It is . It is Exhibit 38, your Honoi 

K 

22 

MR. WECHSLER: It is the top paragraph on one page 


23 

of tha exhibit (indicating) . 

1 

1 

1 

24 

THE COURT: Tha witness is now looking at Itasi 


25 

No. 38 of the stipulated statement of facts. 

1 

1 1 

1 ' 

1 

I !• 


1 
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2 

MR. WECHSLER: Do wc have an answer? 

3 

(Record read by the reporter) 

4 

Q Can you answer that question, Mr. Haynes? 

5 

A What is it, a true copy? 

6 

Q Yes. 

7 

A I presuae so. 

8 

Q I will show you — - | 

9 

A I an looking at this, and if someone — 

i 

i 

10 

Q My question is really as to this docuaent. I 

1 

1 

11 

intend to offer separately the resolution in evidence rather 


12 

than the entire resolution of the board. 

; 

13 

MR. GILLESPIE: We have it in as Exhibit 38, and 

I 

14 

that is a certified copy. 


15 

I think if you are going to be working off it. 


16 

your Honor, I may suggest if Mr. Wechsler is going to — 


17 

THE COURT: I do not see any No. 38 in ay set of 


18 

exhibits here. These are a little twisted up, I think. 


19 1 

Show this to counsel (handing to the clerk) . 


20 

MR. WECHSLER: Your Honor, the reason I suggest. 


21 

if I may hand up the document that 1 have shown the witness - 

- 

22 

THE COURT: No, if you have an exhibit, let him 


23 

look at the exhibit. 


24 

1 

MR. WECHSLER: It is not as a separate exhibit. 


25 i 

!| 

That is what I was going to point out, that there is a 
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lengthy exhibit No. 38, and since the defendants have 
objected to some of the exhibits contained in the agreed 
statement as to materiality — 

THE COURT; They have made no objection at this 

point. 

MR, GILLESPIE: (After examining) The number 
precedes the exhibit, your Honor, at the top of that page. 


,| 9 

1 

THE COURT: 

All right. 

1 

1 ‘0 

i 

THE CLERK: 

It is No. 38. 

i 

! 

THE COURT: 

Now what is the question? 

12 

1 MR, HECH 8 LER: The witness 

1 

is now looking at a 

13 

i 

different copy than I 

show him, so I 

ought to withdraw my 

14 j| 

i 

last question and ask 

the witness: 

i 


Q You have now been &;hown a portion of Exhibit 38 | 

to the agreed statement of facts, that what certain witnesses! 
have testified to, and I direct your attention to the first | 
paragraph of the fifth page of Exhibit 38, and ask you whether 
the resolution therein contained is the resolution passed by ! 
the board of directors of Boeing at the meeting of February ! 
28, 19667 I 

A I believe it is. 

0 Was there any discussion by any of the directors j 

regarding this resolution? ' 

I 

I 

A Again, I cannot recall whether there was or there 
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was not. 

0 Do you recall whether there was any discussion by 
any of the directors at the Meeting as to the redeaption date 
or the date for expiration of the conversion privilege? 

A It is ay recollection that Mr. Olsen did review a 
tentative schedule of certain dates. 

Q Did any of the directors aaJee any notes regarding 
the dates? 

A I don't recall. 

0 Was a date for redeaption or expiration of conver- 
sion selected by the board of directors at the February 28, 

1966, Meeting? 

A No. 

Q Was there discussion at the February 28, 1966, board 
of directors Meeting by any of the directors regarding the , 
publicity required to be given to the call of debentures? 

A By the directors? 

Q Yes . j 

A I don't recall. 

Q You don't recall one way or the other, or you don't' — 

A 1 don^ recall whether any director Made any cosMMnti 

on Mr. Olsen's presentation. | 

i 

Q Are you indicating that Mr. Olsen said soae thing | 

f 

regarding the publicity or the publication requireaent? i 
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A Mr. Olaan did discuss a tentative tiaie schedule, 

and there may have been reference thereto to the publication 
requireawnts of the indenture. 

0 Do you specifically recall whether Nr. Olsen 
discussed the publication cr publicity requirements concerning 
the call of the subject debentures? 

A The requirements of %#hat7 * 

Q The requirestents either of the indenture or of 
the New York Stock Bx^ange. 

A I would have to refresh ay neanry. but, as I ' 

indicated, I am sure the tentative schedule did have reference! 

I 

to the requirements of the indenture relative to the inclusion' 

i 

of an advertisement in the New York — or the Wall Street { 
Journal. 

0 Independent of any refreshing of recollection, do 
you now recall whether Nr. Olsen said anything at the ameting ! 

I 

regarding the publication requireaients of the indenture or ' 

I 

I 

the publicity requirements of the New York Stock Exchange? 

A >.<« I indicated before, ay only recollection would | 
be that in connection with his discussion of a tentative time | 
schedule he would have discussed the publication requirements 
of the indenture. 

i 

1 have no recollection of his discussing anything 
z^alative to the New York Stock Exchange Manual. i 
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Q Well, I ask you, what can you recall of what Mr. 
Olsen said regarding the call of the debentures? 

A The call of the debentures? 

Q What did he say regarding the call of the debentures? 

A It is my recollection that he reviewed a time 

schedule setting forth the dates, the date of the call; the 
time schedule also showed the expiration date for the conver- 
sion of the debentures, and it probably showed the date for 
the redeiqption of the debentures. 

Q Was the time table that Mr. Olsen presented adopted 
by the board at the February 2tth meeting? 

A Adopted? 

Q Yea. 

A No. 

Q Do you remember the dates that were suggested by 
Mr. Olsen? 

A Do I remember them specifically? 

Q Yes, without refreshing your recollection. If you 

don't remember, just say you would not remember without 
refreshing your recollection. 

A Without refreshing my recollection I %rould not 
remember. 

Q Mr. Haynes, I show you copy of Section A-10 of the 
New York Stock Exchange Manual, idiich was in effect at the 
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1 

i 

2 

time of the Februery 28, 1866, board meeting (handing)? 

3 

THB COURT: That ia a stipulated fact — what nupaber? 

4 

MR, WECHSLBR: It is No, 43 to the Stipulation of 

5 

what witnesses would testify to. 

6 

0 (Continuing) — and I aslc you whether or not by 

7 

March 1# 1966, you were aware that this section of the New 

8 

York Stock Exchange Manual existed? 

b-3 9 

A I was probably aware. 

10 

Q What do you mean when you say you were "probably 

11 

aware”? : 

! 

12 

A Well, 1 am sure that I don't specifically recollect 

1 

13 

having read it, but I am certainly — I am certain that at 

i 

14 

some point in time I had read through the portions of this 

j 

i 

15 

manual , 

i 

16 

Q Well, you used the words, in answer to that question 

17 

"certainly sure," What makes you sure and certain that you ' 

■ 18 

1 

had read this section of the manual by March 1, 1966? 

j 

19 

A The only answer I can give you to that would be a | 

20 

natural thing to do. 


21 

THE COURT: Did you erer look at this manual with 


1 

22 

[ 

reference to these convertibles after they were called — up 


23 

to the time of the call? 


24 

THE WITNESS: My recollection would have been that 


25 l' 

1 1 

I did look at the isanual. In what context or what specific 


il 
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time I do not recall. 

Q Do you reneaber looking at Section k-io of the New 
York &tock Exchange Manual at any time during February 1966? 

A I don't specifically recall what date, but, as I 
Indicated, my recollection would have been — would be that I 
did at soBM point. 

I 

Q Do you resMi^r whether it was before or after 
February 2i, 19667 

I 

I 

A My recollection would be that it probably was 

but I can't be that precise. It is twelve years ago -h 
or eight years ago. ! 

I 

Q When is the first tiaw you recall — specifically 
now recall reading Section A-10 of the New York Stock Exchange? 
THE COURT: Now you have been over this. 

MR. WBCHSLER: Your Honor, I am going at different 
tine periods. I do not have any idea when this witness, if ! 

I 

I 

sver, looked at this manual. 

THE COURT : He told us he looked at the manual . ! 

1 

MR. WECHSZJSR: Well, I am referring to a date -- j 

THE COURT: Do you remember the approximate time j 

I 

that you looked at t. eta regulations, and paurticularly at 
this section? 

I 

THE WITNESS: As I indicated before, I do not 
recollect the specific time, but I feel that I probably did i 
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look at tha manual aona tima in Tabruary — certainly in the 
February, early March time period. 

Q Do you recall looking at this after March 1, 1966, 
specifically and up to data of trial, today? 

A Wall, certainly 1 have looked at it. 

Q Well, whan do you remembar first looking at it and 

reading it? j 

A Specifically? ' 

i 

Q Yes . 

A I have already told you I don't recall. j 

THE COURT: Ha has already answered you. Now go on ! 
to something else. Counsellor. You have covered it. He has | 
given you the best answer. | 

MR. WECHSLER: May 1 say, your Honor, so far as my j 
recollection of the witness* testimony is concerned, I was 

i 

asking him whether he recalled up to March 1st, and he said I 

i , 

he did not remember. | ! 

THE COURT: He Said in answex to your question that ' 

he does not recall when it was specifically. He told you it 
was ^d}out this time. That is the best he can do. 

0 Mr. Haynes, on February 28, 1966, was there any 
general news release Issued pertaining to the call of the 
debentures? 

A I think, as I indicated earlier, there was a news 


) 
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j release that was Issued after the February 28th board meeting 
I which contained not only information relative to the earnings 
for the year 1965, but to certain other action taken by the 
board, including the content of the resolution that you 
referred to here earlier. 

0 Was it issued to the New York City newspapers which 
circulated financial news in New York City? 

A Issued directly to them? 

Q Directly or indirectly? 

MR. GILLESPIE: May I suggest that this is spelled 
out in detail, in Paragraph 120 of the stipulation of facts. ^ 
We worked this over with the plaintiffs' attorneys in every 
i detail as to the nature of this release. 

MR. WECHSLER: Your Honor, because we were unable to' 

I 

agree in this area particularly, and on some others, it was , 

I 

specifically agreed in the stipulation that the right of any 
party to add to or contradict by testimony, including cross- 
I examination, docusMnt or argusient — 

I I 

I THE COURT: All right, ask him specifically. | 

I MR. WECHSLER: I am asking him, your Honor. 

|i THE COURT: Mr. Haynes, do you recall to whom this 

ji statement was issued? 

I: 

THE WITNESS: No. The responsibility of the news | 
release was in the public relations department, and I do not • 
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know specifically how the release was made. 

THE COURT: Did you see the release before it was 
handed out? 

THE WITNESS: I saw a copy of the release before it 
was handed out. 

THE COURT: Was it directed to any particular 
publication or did it go over the wires? 

THE WITNESS: My recollection would be that it 
would be a general release that would go out over the wires. 

Q Do you know whether that news release specifically 
complied with the requirements of Section A-10 of the New York! 

I 

Stock Exchange Manual which you have before you? ^ 

MR. GILLESPIE: I object to that, your Honor. 

THE COURT: Objection sustained. We have the 
manual in evidence. 

DO you have a copy of the release in evidence? 

MR. GILLESPIE: We do, your Honor. 

THE COURT: What exhibit is it? 

MR. GILLESPIE: The release of February 28th. 

THE COURT: All right. 

MR. GILLESPIE: Exhibit 40. 
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2 

THE COURT: Whether or not it compiled with any 

Take 

4 

3 

rulea or met the rulea, it ia not for him to draw that 


4 

coneluaion. Firat I have to find out whether or not there 


5 

waa a requirement binding on both. Secondly, if there waa. 


6 

then I will come to the queation of whether or not thia waa 


7 

compliance . 


8 

MR. HECHSLIR: We don't conteat that thia newa 

1 


9 

releaae complied, your Honor, either way. 

i 


10 

THE COURT: You don't? 



11 

NR. WSCHSLBRi Not thia newa releaae, ao far aa it 



12 

went on that date. 



13 

THE COURT: All right. 



14 

1 

Q Did the newa releaae contain the datea of the 



15 

1 expiration of the right of converaion on the debenturea — 

1 



16 

( 

MR. GILlfBSPIB: I Object. It apeaka for itaelf. 



17 

THE COURT: Objection auatained. 



18 

MR. WECHSLSR: Your Honor, 1 would like at thia 



19 

point to read interrogatory Ho. 9, and the anawer thereto, of 



20 

Plaintiffa' interrogatoriea into the record. 



21 

Interrogatory No. 9: 



22 

"State in detail the action, if any, taken in connec- 



23 

tion with the debenturea to comply with the publicity require- 



24 

menta of the New York Stock Exchange aa aet forth in Section 



25 

i 

1 

A 10 of ita Company Manual and give the namea and addreaaea of 
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the persons who took such action. 

"Answer: The 'publicity requirements’ of the New 

York Stock Exchange as set forth in Section A 10 of its 
company Manual did not govern the contractual agreeswnt 
between Boeing and its debenture holders as to the notice to 
be given in the event of call of the debentures for redeuption. I 
That agreeMnt and notice were govered solely by the indenture. 
Going being the notice required by the indenture the News j 

I 

Bureau of Boeing issued a press release on February 28, 1966, ' 

I 

marked Tor Immediate Use,' which, in part, stated that at 
the Board of Directors' meeting held that day 'the Company's 
management was also authorised to call for redemption at a | 

I future date all of the company's outstanding 4-1/2% convertible 
subordinated debentures ' . " j l 

The resMinder of that interrogatory runs for two j 

I 

pages, and I am happy to read the rest of it into the record, 
but if Mr. Gillespie will stipulate, I will stipulate to make 

record, the balance of that interrogatory, 

ii 

rather than read it in. 

li 
l, 

j| THE COURT: That is quite a long interrogatory. 

I It is two or three pages. That's a speech. 

MR, WECHSLBR: That is an answer, your Honor. l 
I only put a short question. 

I 

! MR. GILLESPIE: Your Honor, I have no objection to 

i| 


southern district count reporters, u s courthouse 



/ 


1 

•lx Hayn«s-direct kUSa 135 

2 

this being included in the record. 

1 

3 

I TUECDURT: All right, give it to the reporter, and 

1 

4 

1 

he will copy it in. 

5 

MR. GILLESPIE: And I would suggest that the 

6 

reporter copy the answer directly, because 1 an sure, 

1 

7 

I 

inadvertently. Nr. Neohsler left off quotation narKs in con- 

8 

nection with those items; so if it is given to the reporter 

9 

I an sure it will appear correctly. 

10 

THE COURT: All right, give it to the reporter. 

i 

11 

Is that the answer that gives all the specifics and | 

12 

everything? | 

13 

1 MR. GILLESPIE: Ho. That is OUT responses to the 

; 1 

14 

i 

' t 

I requests to admit, your Honor. 1 

1 

15 

! 1 

1 (Balance of answer to Interrogatory 9 is as ' 

1 

16 

< i 

follows: 

! i 

17 

1 1 

"The above release was issued as early as possible { 

18 

1 

j 

after Board action at the sMeting, to the financial editors 

.9 

of The New York Tines and The New York Herald-Tribune, The 

20 

Wall Street Journal and other major national newspapers, to 

1 

21 

the Associated Press and the United Press International, to | 

i 

22 

Dow Jones and Conpany , Inc . , to Seattle area newspapers , to | 

23 

aerospace publications and writers and to others. The person i 

24 

in charge of the issuance of the release was Carl Cleveland | 

“ i 

i 

1 

of Boeing . | 

1 

1 

southern district court reporters U S COURTMOIJSI 


1 

r 

six Hayn«« -direct 

2 

”In addition to tha foregoing general publicity. 

3 

there aleo was published, as called for by the indenture. 

4 

a notice of redeaiption on March 8 and 18, 1966, in the ' 

5 

Eestern edition of The Wall Street Journal and, although ^ 

6 

not required by the indenture, in all other editions of | 

,7 

The Wall Street Journal which are: Mid-Western, Pacific 

8 

Coast and South-Western. ! 

9 

"In addition, although not required by the indenture 

t 

If 

10 

on March 25 p 1965 tha Nawa Buraau of Boaing laauad a praaa 

i 

11 

release narked 'For Ismdiate Use,* which stated, inter j 

12 

alia, that the final date for the conversion of the deben- ^ 

1 

13 

tures was March 29, 1966. This release was issued to 

1 

14 

Seattle area newspapers and to the Associated Press and j 

15 

United Press International. The person in charge of the 


16 



17 

Moreover, on March 28, 1966 notice of redeaption was 


18 

published for a third time in all editions of The Wall 


19 

Street Journal and Aie New York Tiaes although not required 

! 

20 

by the indenture. 


21 

"The effectiveness of the foregoing publicity is 


22 

deaonstrated by the following facts: (i) financial services 


23 

and publications used by investors to keep track of call of 


2A 

debentures noticed the call of Boeing's debentures: e.g.. 


25 

the New York Stock Exchange ticker on March 8, 23, 24, 25 
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2 and 28, 1966, The CoBsaercial a Financial Chronicle of 

3 March 14, 1966 and Standard 6 Poor's Bond InvestoMnts of 

4 March 19, 1966; (ii) newspapers carried notice of the call 

5 throughout the period prior to the conversion date in the 

6 market quotations for the Boeing debentures, e.g.. The Wall 

i 

7 I Street Journal, cosimencing on March 10, 1966, noted the call J 

8 I through March 29, 1966 for the 14 publication dates involved 

I I 

9 ; and The New York Times and The Washington (D.C.) Post like- 

10 wise noted the call, commencing on March 10, 1966 through j 

March 29, 1966 on the 18 days in the Times and the 13 days ! 

I 

12 in the Pobt on which quotations were listed; (iii) of i 

I 

13 $21,514,700 face value of said debentures outstanding on 

i 

14 March 8, 1966, $19,970,300 or 92.8% of the outstanding 

i 

15 face amount of said debentures were converted during the 

16 period following the first notice on March 8, 1966 to and 

17 including March 29, 1966.” j 

I 

I 

Ig BY MR. WECUSLER: 

I 

19 Q Were you present at any meeting subsequent to the 

2 Q February 28th board meeting at which the dates for calling | 

21 and redeeming the debentures were discussed? 

22 A Yee . 

23 0 When was that meeting or meetings? 

A There were meetings between March 2nd and March 4th^ 
0 And was the date for redemption and the final date | 


24 I 
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for conversion set during that meeting or meetings of March 
2nd and March 4th? 

A A time schedule, tentative time schedule was 
discussed throughout that time. 

Q At which date between March 2nd and March 4th was 
the redemption date and expiration of conversion privilege 

I 

determined and set? j 

A I think on March 7th Mr. Olsen called the New York | 
Stock Exchange and informed them of the appropriate dates. | 
Q I show you copy of a letter, which in this copy is 
undated, addressed to the Chase Manhattan Bank, and pur- 
portedly signed by Dean Thornton, treasurer of Boeing, and 
I ask you whether that appears to be a true copy of a letter 

I 

sent out on March 2nd by Boeing to the Chase Manhattan Ban.? 

MR. GILLESPIE: Your Honor, these letters have all 

I 

been stipulated to. I don't know why we have to have a loose 
copy that we have got to ooi^are and see whether it is correct 
or not. I suggest that the stipulated copy — 

THE COURT : Yes . 

MR. WBCHSLBR: Your Honor, there is no exhibit 
attached to the agreed statement contained in this letter. 

It was not attached to the agreed statement. I feel I must 
introduce this. This is a key exhibit — 

THE COURT: Is it a new exhibit? 
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MR, WBCHSLER: It is in the sense there is no 
exhibit. There are quotations frosi this letter contained in 
the stipulation, and I will refer you to that quotation, but 
this particular letter, which is a photostat of the exhibit, 
is not contained anywhere, so far as I Juiow, in any of the 
agreed statenents. 

MR, GILLESPIE: Your Honor, I would suggest before 
we proceed with what appears to be a photocopy of sootething, 

10 II that at least we be able to look at it. 

11 
12 

13 

14 i! for identification. I think this would be Exhibit 1 . 

15 

16 

17 I number which we already have in the stipulation. 

18 ***• MECHSLBR: Then this could be Plaintiffs' 

i ' 

j9 j Exhibit A. j 

20 the COURT: Mark it Plaintiffs' Trial Exhibit No.l, i 

I 

21 and in that way we will distinguish it from the other exhibits^ 

xxxxxxxx 22 (Marked Plaintiffs' Trial Exhibit No. 1 for iden- 

tification.) 

24 MR. GILLESPIE: I have no objection to tnis document 

25 I being received in evidence, your Honor, provided it is stipu- i 


j MR. GILLESPIE: We already have Exhibit 1 in the 

I stipulation. I suggest we have a nuBd>er higher than the last 


THE COURT: I think so. ^ i 

i 

Do you want to mark it for identification? 

MR, WECUSLER: Yes , 1 would like to have it marked i 
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latad that this was mailad March 2 , 1966. 

MR. WECHSLER: Yes, I will stipulate to that. 

THE COURT: Mark that on the top of the exhibit, 
Buiiled March 2, 1966, and we will have it on the exhibit 
itself. 

All right, P.'.aintif fs ' Trial Exhibit No. 1 for 
identification is received in evidence by consent. 

(Plaintiffs' Trial Exhibit No. 1 for identification 
narked in evidence.) 

» 

THE COURT: All right. > 

» 

I 

MR. WECHSLER: Mr. Reporter, would you read back I 

I 

my last question and the answer? : 

(Question and answer referred to read as follows: 

I 

*0 At which date between March 2nd and March 4th 

I 

was the redemption date and expiration of the conversion ; 
privilege determined and set? 

i 

”A 1 think on March 7th Mr. Olsen called the j 

I 

New York Stock Exchange and informed them of the I 

I 

appropriate dates . ” ) ! 

BY NR. WECHSLER: 

Q I Show you Trial Exhibit 1 and ask you to read that,! 

please. Does that refresh your recollection as to when the I 

redemption date was selected by Boeing? ; 

A As I indicated before, during the week of March 2nd j 
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2 

to 4th we did have neetin^e and we did discuss a tentative 

3 

t 

time schedule. I think if you will recall in my deposition 

4 

the officers of the company had the authority to set the 

5 

necessary dates. Until such time as that publication was 

6 

made we could have withdrawn the publication and withdrawn 

7 

any notice of call. 

8 

MR. WECHSLER: Your Honor, I ask that the witness' 


9 

testimony be stricken as unresponsive to the question and | 

10 

that he be instructed to answer the question. 

11 

1 THE COURT: We will leave it stand. He is 

1 

i 

12 

1 repeating what he said before. 

1 

1 

13 

1 Q Who was at the meeting of March 2, 1966, at which 

1 

1 

14 

you discussed the call of debentures? 

1 

i 

1 

15 

A The representatives of the First Boston Corporation. 

1 

16 

1 

As I recall, there was Mr. Townsend, Mr. Laeri, Mr. Campbell, j 

17 

I 

Mr . Jones . 

1 

18 

The representatives of Harriman, Ripley, and I 


19 

think Mr. Morehouse was there, Mr. Fitsgerald; thaawere 


20 

representatives from First Boston Corporation's counsel, Mr. 


21 

Foshay and Mr. Darrell; representatives from our counsel. 


22 

Mr. Olsen and Mr. Thornton, the Company's treasurer and myself 

• 

23 

I think that probably includes everybody. 


24 

Q This letter was signed by Mr. Thornton, wasn't it? 


25 ! 

A Yes. 


\ 

i 
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2 

Q Ths sscond paragraph of this lattar statas: 

3 

”Ths data wa hava salactad is April 8, 1966.” i 

4 

Ooas that rafrash your racollactlon as to whan tha ! 

5 

data was salactad for the radamption of thasa dabanturas? 

; 

6 

1 

A On tha tantativa tisM schadula wa had salactad that 1 

7 

' ( 

data . ! 

8 

Q Did anyona usa tha word "tantativa" at that naating i 

9 

of March 2nd? 


10 

A Throughout that waak wa ware looking at tantativa j 

1 

11 

time schedules. 


12 

0 Mr. Uaynas« I ask you whether anyona used tha word j 

i 

13 

"tentative” in connection with tha selection of the data of j 

1 

1 

1 

14 

radaaption? j 

1 

1 

15 

A All dates on tha schedule ware tantativa. 


16 

Q In what way ware they tentative? 

1 

1 

1 

i 

17 

A Because wa could back away at any point in time 


18 

until tha publication appeared in tha newspaper. 

i 

1 

19 

0 Isn't that true of any action — 

1 

i 

1 

20 

THE COURT: Wait a ainuto, this is argusentativa . 

1 

! 

21 

Tha witness has already answered this. I wish you would gat 

1 

B-3 22 

to sooMthing else. Ha has answered this five tisMS, maybe 

1 

23 

twenty times. 

1 

1 

i 

24 

Q Ware tha raquiramants of Section A 10 of tha New 

1 

25 

i 

1 

1 

York Stock Exchange Manual discussed at tha meeting of March 


t 
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I 2 , 1966, at which the date for redemption of the debentures 

i 

was selected, whether tentatively or finally? 

A I don't recall whether there was a discussion of 
the New York Stock Exchange Manual. Very possibly there was. 

I think the interrogatories say there were, and those were 
prepared, as I indicated, in consultation with people who werei 
at the meeting, and if the interrogatory says there were j 

discussions, 1 would have to go along with that. i 

Do you want me to refer to the interrogatory? j 

THE COURT: No. Don't volunteer anything. 

Next question. ' 

i 

Q Was a general news release issued on March 2, 1966, ' 
to newspapers in New York of general circulation setting forth 
that Boeing had established the cutoff of tiie conversion date 
and the redemption date for its debentures? 

A My recollection — 

MR. GILLESPIE: Could I have that question read? | 
I couldn't hear Mr. Wechsler. j 

(Question read by the reporter.) j 

I 

THE WiniESS : Do you want me to answer that 
question now? 

MR. WECUSUBR: Yes . 

A My recollection is that there was not a general 
press release made on March 2nd. j 
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Q Was there any press release made on March 2nd, 
dealing with the call of the debentures? 

i 

A I don't think so. 

Q Was there a release issued to Dow Jones t Company? 
THE COURT: He said he doesn't think there was any 
release. That includes Dow Jones. ! 

Go ahead, next question. 

MR. WECHSLER: 1 assume, then, your Honor is satis- | 
fled that there was no release to the financial press? 

THE COURT: 1 am not satisfied of anything. I am 
simply telling you vrhat the witness testified to. 

MR. WECHSLER: I am not sure his testimony is 

I 

complete in that regard. I want to ask one more question in 

» 

that regard. 

I 

THE COURT: Please. Don't you think we have reached' 
the limit on that? j 

Q Was there a general news release issued on March 2nd|, 
3rd, 4th, 5th, 6th or 7th by Boeing regarding the call of the 
debentures? 

I 

A My recollection would be that there was not. 

Q Was the New York Stock Exchange notified on March ' 

I 

2nd that Boein? had decided on the redemption date for the i 

I 

debentures and the cutoff of the conversion period? | 

A Mr. Olsen was the one that was communicating with I 
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the New York Stock Exchange. I don't know what specific 
conversations he had with the Exchange and on what dates . 

Q You don't know whether they were or were not 

notified on March 2nd whether Boeing had selected — j 

1 

THE COURT: He said it was taken care of by i 

Nr. Olsen. 

I 

MR. V«ECHSIiER: Nr. Olsen slight hav e told hisi, j 

I 

your Honor . I 

THE COURT: Please, that would be hearsay. I 

t 

Let's go ahead now, please. j 

Q When did Boeing after February 28, 1966, if ever, * 

I 

issue a general news release regarding the call of debentures? 

i 

A A general news release? 

i 

Q Yes . 

A You mean what, to the wire services? 

i 

THE COURT: To anybody. | 

THE WITNESS: It is my recollection there was a 
general press release or news release issued on March 25th. 

Q Was that issued to New York newspapers? 

I 

THE COURT: Is that the one you told us was issued ! 

I 

by your public relations sum? 

t 

THE WITNESS: No, that was February 28th. This new# 
release would have been handled through our public relations i 
dapartaent. | 
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THE COURT: This last one? 

THE WITNESS : Yes . 

THE COURT: That Is what I ask you. 

THE WITNESS: Right. 

THE COURT: He has already testified to this. 

MR. WECUSLBR: I don't know whether I got an answer 
to the last question. 


THE COURT: Yes. 

THE WITNESS: Released through our public relations 
departsMnt, and presueably It would have gone to all wire 
services . 


Q Was It released to New York newspapers? 

THE COURT: Be said all wire services. 

MR. GILLESPIE: Your Honor, may I suggest that 
Paragraph 140 of the agreed stateiMnt spells this out In 
detail, and states: 

"On Friday, March 25, 1966, the News Bureau of 
Boeing Issued a News Release auirked 'For iMeedlate Use,' 
which stated. Inter alia, that the final date for the con- 
version of the debentures was Tuesday, March 29, 1966. If 
called at trial, J. H. Newland would testify that this 
release was Issued to Seattle area newspapers and to the 
Associated Press and United Press International. A copy of 
the release Is annexed hereto as Exhibit 50.” 
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MR. WBCUSLER: I asked the question for a specific ■ 
reason, because of the specific requirements of the Stock 
Exchange Manual, but I won't pursue it any further. 

! 

THE COURT: All right. Next question. 

0 Mr. Haynes, other than the general news release 
of February 28th and the general news release of March 2Sth, 
that you have testified to, were there any other general news 

i******! by Boeing with respect to the call and the 
redemption of the debentures? 

A To the best of my knowledge ~ what period are you 
talking about now? 

Q Any time between February 2ith, when the board of 
di*'octors met, and any tisui thereafter? 

A Up through the 28th release and the March 25th 

release? ■ 

0 Up through the final redasqition date? 

A To my knowledge there was not. 

I 

MR. NECHSLER: I have no further questions of this I 
witness, your Honor. j 

I 

THE COURT: Do you have any questions. Nr .Gillespie? j 

MR. GILLBSPZB: Your Honor — - 

THE COURT: X want to adjourn today a quarter to foui*. 

MR. GILLESPIE: I was wondering whether we couldn't ! 
adjourn until tomorrow morning with this witness. I may be 
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New York, New York, 
Novenber 16, 1972, 
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THE COURT: All right, we will continue now. We 
had a witness on the stand when we adjourned. Let hiv 
resume the stand. 

Mr. Haynes. 


I 


14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


I HAROLD W. HAYNES, Resumed: 

THE COURT: We had reached the stage where you 
wanted to decide whether to ask one or two questions? 

MR. GILLESPIE: That is correct, your Honor. 

I understand that the plaintiffs have finished 
with Mr. Haynes, and I have overnight reviewed ray under- 
standing of his testimony yesterday, and I have also 
reviewed the agreed statement of facts, and I have concluded , 
that we have no questions. 

THE COURT: All right. 

MR. WINER: If your Honor please, I don't know 

I 

where Mr. Gillespie got the impression that we were finished ' 
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' 

2 

with Mr. Haynes. 


i 

j 

3 

THE COURT: 

Well, he got it from what you said. 

■ 

4 

MR. WINER: 

Nothing I said, your Honor. And I 

t 

1 

5 

1 

wish to have it noted on the record at this point that if 

1 

1 

6 

Mr. Haynes is not to 

be called again I regard the case of 

! 

7 

1 plaintiffs as severely prejudiced by my inability to cross- 

1 

1 

8 

examine . 

\ 



9 

THE COURT: 

You have not finished cross-examina- 


10 

tion? 


i 

11 

MR. WINER: 

No. 


12 

THE COURT: 

1 

Go ahead, cross-examine. | 

1 

13 

MR. GII«LE6PIE: I take it he Is being called as 

14 

I 

the plaintiffs* witness? 

15 

THE COURT: 

I don't know what he is being called as 

• 

16 

I thought you had completed. 

17 

NR. WINER: 

Sir? 

i 

18 

THE COURT: 

1 

I thought you had completed yesterday 1 

19 

afternoon. 



20 

NR. WINER: 

No, sir, I had not asked Mr. Haynes j 


21 

any questions. 

1 

1 


22 

THE COURT: 

You were doing the interrogation, | 


23 

weren't you, Mr. Wechsler? 


24 

1 

NR. WECHSLER: Yes , on the Stock Exchange issue. 

1 


25 i 

1 

1 

1 

THE COURT: 

1 

Well, I am not going to allow two of 

i 
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you, as I told you at th« baginning, to axanine sar iatia. 

If you hava any furthar quastions, you ask it through 
associata counsal who conductad tha axaaination. I am not 
going to subjact any witnass to diract or cross-axasiination 
by two attornays raprasanting tha saaa party. I told you 
that at tha outsat. 

Now, if you want to consult with your associata, ^ 
you may do so. As for any furthar axasiination - l don't cara; 
on what subjact it is - it has to ba conductad by ona 
attornay who star tad tha axamination. Wa ara not going to 
hav a a ralay of attornays raprasanting tha sana party 
conducting a sarias of axaminations . I an not going to do 

that. I 

MR. wiNBRt Your Honor, nay I raitarata: I think 

i 

at this point and parhaps a claarar undarstanding by your I 
Honor of tha problaa — 

TH£ COURT: Plaasa don't worry about ny undar- 
standing of tha problan. You axplainad it to na during your 
opaning statanant. I told you bafora wa bagan tha trial 
that onca a witnass takas tha stand, this baing a non-jury 
casa — wa don't hava a jury hara — that witnass 's tasti- 
mony is to ba axhaustad on all nattars that ha can tastify 
to in tha casa, and that I would not pamit his racall 
unless thara was sosie substantial raason la tar producad. 
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MR. WINER: Right. 

THE COURT: I also told you, and 1 aade it quit# 

I 

plain, and I might maka it clear to you again, that I will 
not permit two attorneys to cross-examine or examine either 
on direct or cross the same witness where those two 

i 

attorneys represent the same litigant, period. 

MR. WINER: Your Honor, the last words that you ! 

mentioned "represent the same litigant" is a part of the ^ 

issue. We are here because it is a class action, and each 

I 

11 of us originally represented different people. 

12 Now, your Honor has appointed a committee — 

1 

13 THE COURT: Appointed what? ^ 

14 MR. WINER: You appointed three attorneys as a j 

i 

15 committee. 

16 THE COURT: I said that you could decide when 

17 these oases were consolidated amongst yourselves as to how | 

I 

18 the work should be distributed amongst you. I said that 

19 as to one feature of the matter one might examine the 

I 1 

20 J witnesses; another one sdght prepare notions for inspee- ' 

I ! 

21 tion; another one might take depositions. 1 didn't like 

22 ! to appoint lead counsel. But at no time, I said, would 

1 I 

23 there be duplication of immseX representing the same 

24 parties. 

I 

25 l| MR. WINER: That is precisely what we have tried 
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2 

to do, is to avoid duplication, and Mr. Maehslar has eon- 

3 

cantratad on ona issua and I on othars, and it is going to 

4 

ba an inadaquata raeord, in mj opinion, if wa hava to conduct 

5 

it this way. 

6 

Now, I should ba vary happy to acoapt your Honor 's 

7 

suggastion bacausa I hava no altamativa, and 1 shall writs 

8 

out soaM questions — > 


9 

THE COUKTt I thought you had already consulted 


10 

with your associates; that you ware going to do so whan wa 


11 

began this trial, and I Mda this quite plain to you before 

1 

12 

you began presentation of evidence. 


13 

MR. ffINBRz I couldn't vary wall write out the 


14 

questions before hearing Hr. Haynes' tastisKiny. 1 

15 

THE COURT: Hell, do you want to consult with hin ' | 

16 

now? You had overnight. j 

17 

MR. MINER: Z would like to give hia soaa questions. 


.8 

THE COURT: Wall, give hia anything you want. 


! 

19 

MR. WINER: I would be vary glad to do so, but I can 


20 

only do ona thing at a tiaa. 


21 

THE COURT: What do you aaan you can only do one 


22 

thing at a tiaa? 


23 

MR. WINER: X aaan, as long as wa are discussing 


24 

I cannot write out the questions. 


25 ' 

1 

I 

THE COURT: You don't hava to write out the quas- 
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tlons; you can ait alongside of ona another and he can sit 

I 

down and conduct his cross -exasdnation or exaeination froe a i 
sitting position, and you can be alongside of him. You 
don't have to write out anything. 

MR. MECHSLBX: Your Honor, I would like to take i 
exception to your ruling and to suggest that it was never our * 
intention to duplicate, and we understand your Honor's j 

I 

ruling not to have a witness recalled, and we never intended ' 
to do so — ! 

THE COURT: Counsel, 1 told you at the beginning 

of this trial that I would not pemit the plaintiff to 

I 

exasiine witnesses by a series of counsel. I made that j 

quite plain to you at the beginning of the trial. Now, you ! 

I 

I 

can have Mr. Winer seated right alongside of you; you can 

I 

conduct your examination seated, we have no jury here. You ' 
can take your tism. You don't have to write out any 

You can tell him what subject suitter you want 
nin to discuss and you can go ahead and discuss it and 
pursue that interrogation. 

MR. STEIHMANt YouT Honor >- 

THE COURT: I thought you left earlier. 

MR. STSXMNANt Unfortunately ay wife is ill, and 
I have to l<^ave this afternoon to take her to the doctor, 
but I didn't have the opportunity yesterday to resdnd your 
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Honor that this casa from th« vary baginning was handlad a 
littla diffarantly than moat actions of this kind; and if 
your Honor would racall you suggastad that a coowaittaa of 
attornays raprasant all of tha casas that wara coastancad 
hara and casas that wara brought in froa othar parts of tha ' 
country . j 

I might say that sinca that tisw that procadura, 

which has workad out vary wall for us, has baan followad by | 

i 

othar Judges in this court sucoassfully . 

To give you one illustration, in tha Texas Gulf j 

j 

Sulphur casas — ! 

I 

TUB COURT: Counsel. I 

I 

NR. STEINaM;^: Nay I finish? 

TUB COURT: Counsel, 1 made this suggestion ' 

i 

primarily because 1 don't like tha designation of lead 
counsel, and, secondly, because you could not agree on who 
should ba tha lead counsel, and I said there is no need for 

t 

I 

it, and that there should ba a fair division of work among ! 
each one of you to lighten tha burden of each one of you, and | 
to work it out to your own advantage. 

NR. STEZNNAil: ffa are following out your Honor's 
suggestions, I think, and I can safely say that Hr. Winer, 

Hr. Wa^slar and myself, during tha years this case has baan 
pending, have workad together harmoniously, and, I believe. 


1 

I 

I 


I 
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six 

successfully. 

Your Honor then entered a pretrial order, nueber 
one, which anong other things, my recollection is, stated 
and directed with respect to a trial we did have to 


^••i^bate the attorneys who were going to supervise the 
trial of the action. 


THE COURT I That is right. 

MR. STBINMAN: And %rhat we did, in what we thought 
was the best interests of the prosecution of the case, was 
to have Mr. Wechsler and Mr. Winer, each one, supervise two 
different causes of action. 

THE COURT: Counsellor, we had all this yesterday. 
I don't want to hear it again. 

MR. STRXMMAN: Well, your Honor, 1 nerely want to 
finish by saying, if you will pemit ne to, that it is very 
important to our case, since Mr. Winer and Mr. Wechsler are 
acquainted with their particular cases of the operation, 
that extenuating circuiiwtances, in my opinion, exist which, 
at least, with respect to one witness, with respect to the 
witness Mr. Olsen, who I understand will be on the stand 

TUB COURT: Well, we do not have Nr. Olsen on the 


stand now. 


MR. STBIHNAH: Sir? 

THE COURT: Olsen is not on the stand now. 
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MR, STEINMAN: No, but with respect to Mr. Olsen, 
and perhaps Mr. Haynes, that your Honor permit Mr. Wechsler 
and Mr . Winer just in those instances to cross-examine 
individually, i sm sure it will not be a burden or prejudice — 
the COURT: No, I am not going to do that, but you 
might sit alongside of counsel on his right-hand side or I 
left-hand side and consult; the three of you can sit to- 
gether and consult. You can discuss it and assist each 
other any way you want, but I will not permit three lawyers ^ 
to examine or cross-examine the same witness, period. 

Now, if you want to sit down, sit down. Move over, I 
counsel, and let him sit alongside of ou. 

HAROLD W. HAYNES, Resumed: 

DIRECT EXAMINATION CONTINUED 
BY MR. WECHSLER: 

» 

! 

Q Mr. Haynes, do yon recall testifying at a deposl- 

t 

tion in connection with this action? ' 

A Yes . 

Q I would like to read te you a question and answer 
and ask you whether that was your testirony, to the best of 

your recollection? ! 

i 

THE COURT: Counsellor, identify the deposition, 
the date, whether or not it is on file. Is the deposition | 
on file, or is it one of the exhibits? I 


SOUTMIRM OIITNICT court RERORTERS. U.f. COIIRTMOIKF 


1 


fmx 1 


Hay n«s -direct 


472a 158 


Take 2 



MR, WINER: 1 believe it waa never filed, but here 
are the originals. 


THE COURT: It should be filed; the rule so 

provides . 


MR. WINER: May I file them now, your Honor? 
THECDURT: It is kind of late to do it. What are 
you filing now? 


MR. WINER: The deposition of Harold w. Haynes ' 

i 

pursuant to notice and stipulation, dated April 4, 1969, and '< 
held on April 9, 1969, at the offices of Davis, Polk and j 
Wardwell. | 

I 

I 

THE COURT: Has it on More than one day? , 

MR. WINER: It was continued the next day after 
rulings by your Honor. 


THE COURT: How sMny pages on the first day? ^ 

NR. WINER: On the first day there were 106 pages . 
ot testiaony, and on the second day there were 12 pages of j 
testieony. I 


THE COURT: Do 1 understand now you are sieply 
marking this deposition as an exhibit fcr identification? 


NR. WINER: That is agreeable with me. 

i 

TUB COURT: No. Is that what you want? 

MR. WINER: YeS. ! 


THE COURT: Do you want co offer this in evid^ciie 
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or do you want it marked for identification? , 

MR. WINER: For identification. 

THE COURT: It ia two volumes? 

MR. WINER: It is two volumes. 

(Plaintiffs' Exhibit No. 2 was marked for 
identification.) I 

MR. WINER: This ia the Olsen deposition Vindicating) . 
THE COURT: Do you have a copy for the Court? ^ 

MR. WINER: Either the one that ia being auirked or 

this one. 


THE COURT: You may hand me the one that has been 
marked for identification. We will call it Trial Exhibit 2, 
to distinguish it from the pretrial order exhibits. 

Go ahead, counsellor. j 

BY MR. WECHSLER: j 

0 Mr. Haynes, did you testify as fellows on the 

deposition just referred to by you, at Page 37, Line 4 — ; 

I 

THE COURT: Do you recall being deposed on that day?! 
THE WITNESS: Yes. | 

THE COURT: Nay I make the suggestion, there is a ! 
way to prove this which would make the record better, more | 
understandable — 

Do you recall at that time you were asked this i 

I 

question and made this answer. | 



1 

I 

i 
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2 

MR. WBCHSLER: Your Honor » I Accopfc your quosfclon. 

3 

Q "Q. Was any inforaation furnishad to tha diractors 

4 

so far as you know prior to Fabruary 28, 1966, with raspaet 

5 

to tha radaaption of tha dabanturas othar than what you hawa 1 

6 

alraady told ua? 

7 

•A. NO. “ 

1 

8 

A Ara you saying that is what tha daposition says? 

1 

j 

9 

Q Do you racall having so tastifiad? 

1 

10 

A Yas, I racall that. 

! 

0 

11 

Q Was thara any discussion by Boaing aanagasMnt 


12 

bafora Fabruary 24, 1966, to racoBMnd tha calling of tha 

1 

1 

13 

dabanturas? 

1 

1 

14 

THE COURT: That is not a quastion. Is this anothai 


15 

quastlon? 


16 

NR. WlMBRt This is anothar quastion. 


17 

THE COURT: T askad you to follow a foraat, I wish 


18 

you would do it. Tall us what you ara raading from and tha 


19 

lina — wara you askad this quastion and did you aaka this 


20 

answar — 


21 

MR. WBCHSLER: YouT Honor, this quastion is not 


22 

froa tha daposition. I aa finishad with tha daposition 


23 

1 

quastion . 


24 

THE COURT: I askad you whathar you wara raading | 


25 |i 

from tha daposition and you said you wars. 

1 



II 


I 
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2 

MR. WBCUSLER: Th« first qusstlon I asksd was iron 

3 

tha dapositlon. 

4 

THE COURT: Thia is not frosi the deposition? 

5 

MR. WECHSLER: No. 

6 

Q Was there any decision by Boeing eanagesMnt before 

7 ■ 

February 24, 1966, to recoMiend the calling of the debentures^ 

8 

A You say a decision? 


9 

Q Yes. 

1 

1 

10 

A There was no decision. 

1 

f 

11 

THE COURT: Didn't we have this all yesterday? 

1 

i 

12 

i 

Didn't the fonser president testify? 

13 

MR. WINER: Are you addressing ee? 


14 

THE COURT: No. The exasdner. Haven't we gone ove 

r 

15 

this before? 

i 

1 

16 

1 

MR. WECHSLER: I would like to consult with ay i 

17 

co-counsel . 

t 

18 

No. 


19 

0 Mr, Haynes, did you tell the board meeting of 


20 

Boeing on April 4, I960, what figure would be put on the 


21 

books on the pooling of interests? 


22 

A In ay presentation to the board a discussion was 


23 

aade of the fact that the transaction would be accorded a 


24 

pooling of interest structure as far as the recording on the 


25 

i' 

ii 

books, and I did aention a certain book value. If you will 
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give Be a copy of the mlnutea of that board meeting, I think 
those numbers arc in the minutes. 

THE COURT: What is the exhibit nuBU:>er of that 

meeting? 

MR. GILLESPIE: No. 25, your Honor. 

Q Were the figures you gave as to book value 
$13,799,000 on September 30, 1959, and approximately 
$13,460,000 on March 1, 1960? 

A If that is what the minutes say. 

Q Pardon me. I misspoke myself. I meant March 
31, 1960. 

A If you are reading from the minutes, the minutes, I 
prestime, are accurate. 

TUB COURT: What exhibit did you read from? 

MR. WECHSLBR: No. 25. 

THE COURT: What page? 

MR. WECHSLBR: The fifth paragraph, at the top of 

Page 6. 

0 Did you tell the board that the adjustment would 
be down to $12,435,000? 

A Do the minutes say I did there? 

THE COURT: The witness would like to refresh his 
recollection by looking at the minutes. Do you have a copy? 

MR. GILLESPIE: I have a copy of them here, your ‘ 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


Uaynas -direct 


^77a 163 


Honor . 


THE COURT: Let hin look at thea. 

THE WITNESS: Well, the minutes indicate that I 
referred to the book value figures and then advised the 
board that certain adjustments would be made to these 
minutes when recorded on Boeing's books, and then went on 
into a discussion of the difference between book value and 


fair value. 


THE COURT: You are reading from what exhibit nvnber? 
THE WITNESS: Twentyf ive , I think, is the exhibit ! 


number. 


WE COURT: Page number? 

THE WITNESS: Page No. 6. 

Q Did you say that the adjustment would be more 
than one million downward? 

A It is my recollection that I indicated that in 
c«*ftain instances Vertol handled the accounting for certain 
assets on a tax basis which was different from the method of 
accounting followed by Boeing, and that the adjustments 
would be basically to conform Vertol 'a accounting to that of 
Boeing's. My recollection is that I did not mention any 
specific figure. 

WE COURT: What was the difference in the method 
of accounting? One did it on a cash basis and another on an 
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accrual basis? 

THE WITNESS: Ths principal diffsrsnce xs that 

j 

Vertol, for accounting purposos, did not uss the sasw 

♦ 

depreciation method that they did for tax purposes. ! 

Boeing's policy was for accounting purposes to follow the 
same depreciation method that was used for tax purposes. 
Vertol's accounting policy, on the other hand, was to use ! 
* different depreciation SMthod for book purposes as j 

opposed to tax purposes. ! 

In the consolidation of the accounts we conformed 
Vertol's accounting to that followed by Boeing. 

♦ 

1 

0 And did you tell them that the book value could | 
not be used for the purpose of computing Pennsylvania State 
Excise taxes payable? j 

A 1 did. Ny recollection was that I indicated that { 
the values for Pennsylvania State excise tax related only to 
specifically identified values of tangible assets. 

For example, it did not include cash in the banks, 
it did not include accounts receivable, it did not include 
the assets of Vertol outside the State of Pennsylvania, such 
as the assets of Allied Research, a subsidiary of Vertol, 
nor did it include the assets of Vertol that was dcaiiciled 
in Canada. j 

Q Did you tell them that the assets of Vertol for thej 
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purposes of the Psnnsylvsnis Stats tax would bs $9,000,000? ^ 

A As I just indicated, after explaining the sub- 
stantial difference between the assets for Pennsylvania Statej 
tax and the assets per the books and the fair value of the 
assets of Vertol, I did not think it relevant to iMntion a | 
specific figure. The answer is, I did not. I 

0 Did]pu tall then that the Pennsylvania State excise 
tax did not include the liabilities of the coispany? I 

A I probably did, because it did not. The computa- 
tion did not include the liabilities or did not provide for ' 

the deductions of liabilities , would be the best way to i 

state it. 

0 In other words, the $9,000,000 was before deducting' 
any liabilities? ^ 

A I think as I answered, the $9,000,000 represented i 
the book value of specified assets that are called out on 
the front of the returni did not include all of the assets 
of Vertol; it included only certain tangible assets of 
Vertol, which assets are doadciled in the State of Pennsyl- ! 

i 

vania. it has nothing to do with book value; it has nothing | 
to do with fair value. I 

MR. WSCHSLBRt He have no further questions of j 
this witness. 

THE COURT: Do you want to consult your other 
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associate counsel in this matter now? 

MR. STEINNAN: »5o, we have discussed it, and 1 have 
no questions. 

THE COURT: Do you want to consult further with 
counsel before he completes his examination of this witness. 
Hr. Winer? ' 

MR. WINER: No, your Honor; but I think I should 

I 

that 1 find it impossible to conduct the examination 

I 

under these circustf tances . | 

i 

THE COURT: I don't see that it is impossible, a 
1*'^**' bright as you, who worked in the case preparing it ! 

i 

for six years. 

I 

Any cross-examination? 

MR.GILXiUPZB : I have just one question. 
CROSS-EXAMINATION 
BY MR. GlbLESPIB: 

0 Mr. Haymes, at this meetinf of April 4, 1960, that 
of the board of directors ef the Boeing Company as to which j 
you have just been interrogated, did you report to the board 

I 

that you had received the opinions and the recoouBendations of | 
the company's outside auditors. Touche Ross, | 

and the company's outside counsel, Holman, Marion, and j 

Harriman, Ripley, investment bankers? j 

A I did. 

SOUTMCMN DItTNICr COUNT NCNONTCNI. U.l. COUNTHOUSC 
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THE OOURT: Nhat aiaatAS do you want hia to 

look at? 

MR. MECHSLBRx Tha saM Binutaa ha has baan 

looking at. 

THE COURTS That iB, Exhibit 257 
MR. NBCHSLBRt Tas* youT Honor. 

A Tha tact that I at tha board Mating nanUonad or 

j 

statad or raportad fs tha board that I had an opinion froa i 
Tooeha R oas waa inadvartanUy latt out of tha ainutaa. i 
did hawa in hand at tha Mating an opinion of Touoha Roaa 
datad tha aaM data aa tha board Mating. 

THE COURTS Mhiah waa Fabruary 2tth7 
THE l*ZTHBif s I think it waa April 4th. A copy of 
tha opinion, your Honor, ia in tha raoord. 

THE COURTS Mhat axhibit ia that? 

I 

MR. GZLLUFZIS Zt ia Exhibit 30, your Honor. 
the COURTS Exhibit 30, datad April 4, 19€0, j 

•ddraaaad to you aa eontrollar? 
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i! 


HayMS-r^diraet 
THE iriniBSS: That is corract. 

THE COURT I Zncidantally^ that photostat is not vary 

lagibla . 

MR. GILLESPIE: I undarstand that diractly u n d ar 
that oopy is a claazar copy. i 

I 

BY NR. WECHSLER: | 

Q Mr. Uayaas, I show you Exhibit 30, and diract your | 
attantion to a notation in tha uppar right-^iaad cornar, ! 

indicating that it was raeaivad on April 28, 18807 i 

A Yas. By tha way, you will saa it was raeaivad by 
Holaan, Marion, not Boaing, on that data. I raoaivad it on 
April 4th. That stas^p is a Uolwaa, Marion staap. 

i 

THE COURT: Thosa ara tha Saattla attornays? 

THE WITNESS: Saattla attom^s* offioa. I 

I 

Q Do you hava tha oopy that you raeaivad of this 
azhibit? 

A Do I hava it hara? I don't hava that spacific copy 
that I had at tha board Baatiag, but I assusM a copy was fur* j 
nishad. Whathar that was tha axact copy I had I do not know. 

Q Doas Mr . Gillaspia hava tha original copy which you 
raoaivad? 

THE COURT: Lat's not aaka a stystary of it. 

Is tha original Touoha Ross raport hara? 

NR. GILLESPIE: Your Honor, wa hava not baan abla i 
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to locato th« or4.9ijMiX Toucha Roas raport. That la the raaaon 
wa uaad tha copy that had baan fumiahad on April 28th to 
Holman, Marion. 


THE COURT: Tha copy ia tha original ona? 

MR. GILIiESPIB: Na hava Toucha Roaa'a copy of that 
hara in court. 

THB COURT: Xa anybody going to taatify from Toucha | 

Roaa? 

MR. 6ILLB8PIE: Yaa. | 

THE COURT: Counaal ia going to produca tha copy 
from Toucha Roaa . 

MR. GILLESPIE: I hava tha fila copy hara now of 

i 

Toucdta Roaa, if counaal for tha plaintiff a daaira it. 

Q Mr. Kaynaa, ia it a coincidanca that thia lattar is | 
not mantionad and that you do not hava tha original? | 

A No, it ia not a coincidanca. In fact, I did raviaw 
by raaaon of tha quaation raiaad in plaintiffa* briaf tha 

handwrittan minutaa that tha aacratary took on April 4th, and | 

i 

in thoaa handwrittan minutaa it apacifieally indicataa that I 
did mantion th^ opinion of Toucha Roaa, ao it ia no coincidancja . 

Q Did you bring thoaa handwrittan minutaa with you to j 
court? I 

A Nr. Gillaapia haa than. | 

I 

MR. GILLESPIE: I hava tham. 
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MR. WECUSLERt May I see thee? 

THE COURT: Are they marked as an exhibit? 

MR, GIIJtESPIE: They are not marked as an exhibit. 

THE COURT: Well, if you want to produce them, let 
us mark them for identification. , 

(Marked Defendants' Trial Exhibit A for iden- 
tification.) ' 

i 

THE COURT : You had better state on the record what ' 
Trial Exhibit A for identification is. 

MR. GILLESPIE: This is a sheaf of handwritten 
notes, bearing on the cover page the title "Work Notes of 
4/4/60 Minutes of Board Meeting to be Piled.” 

And it thereafter contains a typewritten sheet | 

marked "Agenda," and then a series of handwritten notes. | 

The total number of pages are 16. ; 

(Defendants' Trial Exhibit A for identification 
handed to counsel for plaintiffs.) 

THE COURT: While counsel is looking at this | 

exhibit for identification. Nr. Wechsler, I do note that in | 

I 

the minutes of the deposition taken of this witness, Harold 
w. Haynes, on April 4th, although the interrogation appears 
to have been had by Nr. Winer, that you are noted as being 
present throughout the examination. 

MR, WECHSLER: I will comment on that, if you wish. 


•OU xXNN OttTNICT COUNT NLNONTINt. U.S. COUNTNOUtC 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

I 

I, 

I, 


six 

your Honor. 
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THE COURT: No, I don't wish you to cowsant. Tha 
racord spaaks for Itsalf. 

It also notas that you wara praaant, too, Mr. 

Staiman . 


MR. STEINMRNt That is corract. 

THE COURT: So naithar ona of yon thraa wara 
strangara as to what want on in this dapoaition. 


(Counsal axaaiaa axhibit.] 

THE COURT: Gaatlaaai), Z suggast, sinoa you ara all 
familiar with this mattar, this is no tisM to taka up tha 
tina of tha Court. Thasa doeumants wara raadily availahla to 
you bafora today if you had askad for thasi. 

All right, do you naad any nora tima now bafora you 
put any mora quastions? If you do I suggast you go now to 
sons othar topic and you can tska this up latar. 

MR. MIOISLIRi Your Honor, I wish to point out that 
this doeiMant was novar brought to our attantioo until jrst 
now; as far as I know, it was nawar sMda raadily awailabla — 

THE COURT: It boars only on ono mattar. Tha only 
porposa of your quastion is to show whathar or not it was 
prasant at this oaating on Fabruary 2Sth, as tha witnass 
tastifiad it was — 

MR. GILLIHFZI: I think tha sMating, your Honor, was 


] 

i 


I 

1 
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" recross 

April 4th. 

1 

7 

I 

THE COURT: April 4th, yes. 

■ 

4 

The stamp of the later date is the stamp of the i 

5 

1 

attorneys . j 

( 

6 

1 

Now, any other questions on this document? 1 

7 

MR. WECHSLBR: No, your Honor, no further questions. 

8 

THE COURT: Do you want any more tisie to look at 

9 

this, do you think? ! 

1 

10 

1 

NR. WECHSLER: No. j 

11 

THE COURT: Then I infer that it contains the nota- 

12 

tion that the witness says it contained; so that I won't have 

13 

to read this all over. 

14 

MR. NECU8LER: Me do not concur in that inference. 

15 

your Honor. 

16 

THE COURT: Hell, the facts speak for themelves on | 

17 

that. 

18 

Any farther question? j 

19 

MR. MBCB8LER: No further questions from this witnes^. 

20 

THE COURT: All right. 

1 

21 

NR. Gillespie? i 

22 

E CROSS -EXAMINATION 

1 

23 

BY MR. GZULESPIE: 1 

24 ! 

Q Mr. Haynes, I refer you to the handwritten notes j 

25 

1 

that have been marked as Defendants* Trial Exhibit A for 
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idsntif lest ion, and ask you if yoaknow whesa handwriting 


this is? 


I 


A Mr. JaMS Princa's, who was vics'^prasidant, 
administration and sacratary of tha Boaing Coaipany. 

BY TUE COURT: 

Q Is ha with tha cosmaany today? 

A Ha is . 

Q What is his position today? 

A Ha is sanior vioa-prasidant, aMnistration, and 
■•exatary of tha Boaing Company. 

BY HR. GILLBSPZB: 

Q I hava opanad thosa handwrittan notas to a paga, 
and I ask you what tha notation is which has rafrashad your 
rocollaction that tha Toucha Ross opinion was prasant at 
that Btaating on April 4 , 19€0? 

A Tha notas raadt "Hava rawiawad approach to this 
prohlaa with local counsal, accountants (foucha Ross) and 
Harriaan Riplay, and thay all agraa that tha approach 

racomandad, that is, $15,250,000 plus cash to ba racaivad on 

tha axarcisa of options ba aocaptad.” ! 

i 

MR. GILLESPIE: I hava nothing furthar, your Honor 

THE COURT: Any othar quastions of tha witnaas? 

(No rasponsa.) 

IVE OURT : All right, you ara axcusad, 
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\ 


2 

MR. WECUSUR: Wa hav« ona aora quastion. 


3 

THE COURT: All right. I 

t 


4 

RBOIRBCT EXAMINATION | 


5 

BY MR. WECHSLER: 1 

I 


6 

Q I show you Exhibit Mo. 35 to tha stipulation of ! 


7 

1 

what car tain witnassas would tastify to in this eaaa» and 


8 

call your attention to Paga 3 of such arhibit, in particular 


9 

to tha information contained on tha two lines raadiag "Stock 


10 

option," and below that ” (Saetion 4.05) (b) (▼) ." and ask 

r 


11 

whether tha information recorded to tha right of that in 


12 

those three columns was recorded with your Icnowladga? 


13 

A Recorded with my knowledge? 


14 

May 1 see tha zsamorandum? 


15 

Q Yea thanding) . 

j 

16 

A This is a memorandum dated March 10, ItSl. It is 

1 

! 

17 

1 

addressed to myself and Mr. Nelson and Mr. Malby; it was 


18 

prepared by L. B. Filion, and the section that is being 


19 

referred to is entitled "Conversion rats calculation to date 


20 

is as follows." Now what is your question? 


21 

MR. WECUSX^ERt Would you repeat the question for 


22 

the witness, please? 


23 

(Question read.) 


24 

A I don't understand your question as to "recorded." 


25 

Q Was it set forth as it is set forth here with your 

1 


' knowledge? 
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A I didn't writa th« Maorandw. It is aat forth in 
tha aaaorandua aa you hava raad it. Tha Boaing position on 
tha calculation of tha eonvarsion rata is axprausly sat forth 


5 

6 

7 

8 

9 

10 
11 
12 

13 

14 


in tha stataaant of facts and in our briaf. 

Q I ask %d)athar tha infomation thara was placad 

thara with your knowladga? 

A Tha aaaorandusi was writtan and saat to aa. X 
didn't hava anything to do with tha praparation of tha ■aao- 
randust, so it wasn't placad thara with ay knowladga. 

I again raaaphasisa, tha Boaing position ralativa 
to tha calculation of tha eonvarsion rata is atoarly aat 
forth in tha stataaant of facts and in our briafs. 

Q Did you approva or disapprova tha calculations and 


15 

16 

17 

18 

19 

20 

b-2 21 

22 

23 

24 

25 


tha axplanations containad tharain? 

A Thara is no naoassity for aa to aithar approva or 

disapprova. 

Q I didn't ask you ragarding %rhat naoassity thara was 
I askad you whathar you did approva or disapprovad? 

A I did not approva or disapprova. It was a nano- 

randun that sosMbody put in tha fila. 

Q AS vica-prasidant of finanoa, was it your function 

to approva or disapprova this typa of natarial? 

A Thara is no raquiraanant to approva or disapprova 
a nasu>randuii. 
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Q What waa your rasponsibllity with rafaranca to tha 
convarsion rata, as vlca-prasidant of finanoa at Boaing? | 

A Wall, my rasponsibllity would hava baan to consuls 
with both lagal and accounting counsal as to tha mathod of 
calculating tha convarsion rata and to consult with than to | 
tha affact of any raquirad adjustasants to that rata. 

Q And aftar consultations with thasa paopla that yen 
hava just rafarrad to, what was your rasponsibllity? 

A At what data and tiaw, now, are you referring? 

Q March 10, 1961. 

A wall, at that point in time — 1961? 

Q Yas . 

A — I would hava had tha responsibility to advise | 
whether or not, aftar consultation with appropriate counsal , | 

advise %diathar or not an adjusta«nt to tha convarsion rata , 

was raquirad . ' 

MR. WBCUSLBR: Wa have no further quastions. 
the COURT: Any furthar quastions? 

MR. GlLUtSPIE: No furthar quastions. 
the COURT: All right, you ara axcusad. 

(Witnass axcusad.) 

THE COURT: Naxt witnass. 

MR. WINER: Your Honor, tha sama problem going 

I 

to arise in connaetion with Mr. Olsen. 
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THE COURT: Call ths n«xt wltnoss. Put him on ths 

stand. 

MR. WINBR: Wall, I want to objact to his balng 

I 

put on tha stand. 

I 

THE COURT: Than don't call hin. I don't cara 

1 

I 

I 

vbathar you call hlsi or not. You ara trying your casa. ' 

MR. WINBR: Wall, wa will hava to hava a coamittaa ^ 
Bwating to dacida whathar %ra will call hiai or not. 

THE COURT: It is up to you. 

MR. WINER: It will ba up to tha cosHsittSsa. Wa 

will hava to dacida. ' 

! 

THE COURT: You should hava dacidad ovarnight. 

You should hava dacidad bafora tha trial. 

MR. WINBR: It happanad Mr. Stainsuin had to saa a 
vary ill wifa — 

THE COUF.T: But it happanad that you SMn hava baan 1 
working togathar on this casa sinca 1966, and at tha daposi- ! 

1 

I 

tions you all wara prasant and you all workad togathar; you j 
all haard what want on, and you workad in hanony togathar, | 

I 

and ona man axaminad tha witnass. j 

Now at tha trial hara you ara suJcing a big todo, 
and whila you ara swUcing this big todo you ara dalaying tha 
trial, you ara iB^>osing on tha Court, and you ara intarCaring 
wiUt tha ordarly prasantation of your own avidanca. I 
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2 MR, WINER: Your Honor, 1 would like to corroct th<* 

, i 

3 I stataMnt you aad*. Th« witn««s«s ware not axaminad by one ! 

plaintiff's counsel, but by two plaintiffs' counsel in each ' 
case, of Mr. Olsen and Mr. Haynes. ^ 

THE COURT: I say that while this witness was I 

exanined you all were present; you all sat throughout the j 

8 entire deposition; you were not strangers to the case; you 

9 were not strangers to the testiK>ny of the witness, and that 


10 

Lm what I saidp and nothing alaa. 1 

1 

11 

Go in the back rooa there and hold your conference.^ 

12 

I will wait here while you do it. 

13 

t 

NR. WBCH8XJER: Your Honor, it is ey position that j 

14 

as a aenber of the plaintiffs' (x>Baittee I an entitled to 

1 

15 

1 

call a witness on the plaintiffs' case, l want 

1 

16 

! 

TUB COURT: You call anybody you want. 

17 

NR. WBCH8X.BR: I call Harold Olsen to the stand. ^ 


THE OOUKT: All right, you nay do so. 

MR. wmBRi Your Honor, 1 object to it. I believe 
there is a coeeiittee of three, and I believe the irn— tttee of 
three should decide whether the witness should be called or 
not. He have been confronted with eircuaetanees we did not 
foresee — • 

TUB COURT; Z should think that you would have had 
plenty of tiae to prepare for this case for trial — 

'I 


18 

19 

20 
21 
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MR, WIMBRt — and wa hava put in millions of hours. 


i 

probably — 

f 

THE COURT: Hall, I don't know what you hava baan i 

doing . 

1 


Tha troubla, Mr. Winar, is you don't lat mm finish. 

■ 

1 

MR. WIHBR: I am sorry. 


THE COURT: 1 don't lika your attituda, and I don't j 

lika your position with your hands on your hips. That is not ^ 

1 ! 

tha right way for a lawyar to stand and addrass tha Court. 


Now, I am not in a bailigurant mood; you probably ara. 


MR. MINER: No, 1 think I hava dasionstratad tha 


opposita, your Honor. 


THE COURT: I think you hava damoiistratad positivaly 


just tha opposita of what you say you did. 


If you want to hava a privata oonfaranea, ratira now 


for fiva minutas. 


MR. WINER: That is what I want to do. 

■ 

THE COURT: All rights go insida and talk it ovar 


amongst yoursalvas. Taka my robing room, and I will raamin 


hara. 

1 

i 

(Raoass.) 

1 

MR. STBIHNAM: Your Honor, wa hava baan trying to 

1 

work out a solution, and thara is ona quastion whieh X would 


lika to put to your Honor in ordar to ba abla to work out 

1 

1 


1 1 
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THE COURT: Ev«n thou 9 h this is aost unusiislf X 
hsvs no objsction to your doing it, I hsvs triad to 


coopsrsts — 


MR. STEINMAM: Thsso srs sxtsnusting oireuswtsnoss. 


1 

If your Honor would clarify on# gusstion in our | 

I 

minds: If Mr. Naohslar wars to call Mr. Olsan on diraot as I 

I 

his witness and the defendants call Mr. Olsen later on, 
would it be in violation of your Honor's ruling to permit 
Mr. Winer to cross-examine Nr. Olsen? 

THE COURT: No, if they call him at a separate 
time 1 will let him do it. 

MR. STEINMAM: Thank you. 

THE COURT: But if they go in on the whole case 
while he is on the stand I want the one smn to continue. 

1 don't want two lawyers for one party examining the same 
witness during the same appearance on the stand. 

NR. STEINMAM: I understand. 

I 

THE COURT: And there is no n eed for it in this case^ 
You lawyers were all present when these witnesses were depose<ii. 
MR. STEINMAM: I just have one farther qoesticm — 
THE COURT: This is most unusual that a Judge 
subjects himself to this interrogation. However, I am the 


most acccnmodating fellow in the world. 1 want to see this 
case fairly, fully and adequately presented, but X have to 
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protect th« court and tha racord, and I a» not going to aat 
a bad praoadant of having a sarias of eounsal rapraaanting 


**** plaintiffa ona aftar anothar taka ovar tha aaaM 
witnass, particularly whara avarybody is faailiar with tha 
tastiMny of that witnass. 

MR. STBZNMAN: Yas. 

Wall* your Honor has baan supportad in that viaw 
■any tiaas, and wa just fait that in this casa tha circw- 
stancas ara such that your Honor could giva sona laaway — 


THE COURT] I mm giving you as much laaway as I 

••s 

possibly can. I lat two lawyers maka an opening stataMnt, 
and instead of aaking an opening stataMnt I racaivad two 
auMuitions . 

MR. STIZNMMI: Wall, to conclude this, your Honor, 
if tha defendants did not call Mr. Olsen but proceeded to 
elicit whatever infontation they intend to elicit fron bin 
on cross -axanination ~ 

THE COURT: Ha will be axasdnad by tha lawyer who 
is examining for tha plaintiffs. Everybody was present at 
this deposition. You ware all there. You worked together 
on this casa since 1966. You baoasM f Miliar with every 
detail of it because of tha division of tha work, your 
interrogatories, your inspections, your motions, your 
amended pleadings and everything else. 
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All right, who is your nsxt witnsss? 


I should ssy now, gsntlsMn, ws will sit until 
about fivs ninutss to ons, and if ywawant to take about an 
hour and a quarter for lunch — • 


MR. GZLUBSPIB: Ws can oaks it at two o'clock. 


your Honor. 


THE COURT: Ns will naks it 2 t 15. Ws will rscsss 


at fivs ainutes to ons, and ws will 


back at a quarter 


after two, and than this afternoon I will havs to adjourn 
at half-past thrss. 

Now, on Friday Burning 1 havs got a natter on at 
nins o'clock, and ons at 9:15, and I 'vs got a Chapter X 
matter on at 10:00 o'clock, which I think will taka anywhsrs 
from half an hour to forty-fivs minutes. 

I think it bast, so that you man don't waste ths 


tins, that you 


in tosurrow morning at 11:00 o'clock. 


Is that favorable to svsrybody? 

MR. WBCBSLER: Yss, youT Honor. 

THE COURT: All right, your nsxt witness, Comnssllor 
MR. WECHSLER: I would liks to call to ths stand 


Harold F. Olssn. 


25 11 


MR. WINER: Your Honor, to protect ths record — 

I an going to object to calling Mr. Olsen — and in the event 

hs is called by ths defendant and I am later able to cross 
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sxaains hin, I will th«n withdraw ay objaction. i 

THE COURT: All right. i 

CosM up and ba sworn as a witnass, Mr. Olsan. 

f 

I 

HAROLD F. OLSEN, callad as a witnass, 

I 

baing first duly sworn. tastifiad as follows: { 

THE COURT: Your addrass? 

THE WITNESS: 8875 Ovarlaka Oriva Wast, Ballviaw, 
Washington . j 

THE COURT: Now, was Mr. Olsan daposad? Was 
a daposition takan? | 

MR. WECH8LER: Yas, your Honor. | 

THE COURT: Has it baan filad? j 

MR. WECHSLER: No, it has not baan filad. j 

THE COURT: If it has not baan filad 1 think wa 
ought to BMrk it for idantifioation, and I would lika to 
hava a copy, and I should gat that now. 

MR. WINER: I handad up a copy. 

THE COURT: I hava raoaivad ona copy of tha i 

I 

deposition of Harold W. Haynas. Is that the original? ! 

MR. WINER: Uara is an original copy. 

THE COURT: Mark it Plaintiffs' Trial Exhibit 
No. 3 for identification. ! 

I 

(Narked Plaintiffs Trial Exhibit No. 3 for 
identification.) j 
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2 

THE COURT: All right » go sbssd. 


3 

DIRECT EXAMINATION 


4 

BY MR. WECHSLER: 


5 

Q Mr. Olson ^ oro you on ottomoy? 


6 

A Yos, sir, I osi. 


7 

Q Hhon worn you odaittod to proctico? 


8 

A In 1948. 


9 

Q Do you proctico with o firm? 


10 

A 1 do. 


11 

Q vihot is tho noM of thot first? 


12 

A Porkins, Coio, 8 tons, Olson & Hillioas. 


13 

Q How long hovo you boon ossoeiotod with thot first? 


14 

A Sinco OoooB8>or of 1948. 


15 

Q And oro you o portnor in thot first? 


16 

A 1 ost. 


17 

Q How long hovo you boon o portnor in thot first? 


18 

A Sinco Jonuory 1st of 1954, I boliovo. 


19 

Q Doos tho firm porfom logoi sortrioos for Booing 


20 

Conpony? 


21 

A Yos, tho firm is gororol couasol for tho Booing Con 

pon> 

22 

Q And hovo you porsonolly porticipotod octivoly in tho 


23 

rondoring of such logoi sorvioos by your firm to Booing? 


24 

A I hovo . 


25 

1 

Q And how long hovo you porticipotod in such logoi woz 

k? 
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A Since eone tine in, I think, 1950, perhaps — yes, 
1950 or 1951. 

I 

Q I show you Exhibit 43 to the stipulation of what 
certain witnesses would testify to, being a copy of Section 
A 10 of the Mew York Stock Exchange Manual, and ask you ! 

whether you are faniliar with that section of the manual as 
of that date? 

A Yes. 1 would have to add I have not looked at it | 
in the last two or three months. It could have been asMinded ' 

since I last looked at it, but I am familiar with it. | 

I 

Q were you familiar with the contents of Section A 10 I 
on February 28, 19667 

i 

A Yes. 

Q And you had read it previously? 

* A Yes. 

Q In connection with the call of the subject Boeing 
debentures did you discuss the contents of Section A 10 with j 
any of the employees of The Boeing Cos^any prior to February ^ 

28, 1966? I 

1 

A Yes, I believe so. 

I 

Q VAten was your first sunh discussion? 

t 

A I believe it probably would have been at the meeting 
I had with Mr. Haynes and Mr. Thornton on February 24th. 

Q Was anyone else present at that meeting? i 


SOUTHCPIN DttTfllCT COURT RCRORTCRS. U.S. COURTHOUSC 


1 


1 
2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


miax 01s«n**dir«ct 500a ' 

t 

A I b«li«v« th^M w«r« ju*t th« thre« of u*. whothor j 
I di*cuo*«d this in t*r*» of sooing SBction A 10 or not I ^ 

couldn't b« certain, but tho general contents of it we talked 

about. 

Q What was the substance of your discussion at that 
laeeting? 

A 1 poiiit.d out to tbw that it tho Campmy uor. to 
ell th. dobootor.., that alne thoy »or. liatod on tho Hoo 
York stock »xehan«a it would bo mcaaaary to sivo th. Stock 

Exchange notice of the call. 

Q Did yeu also disenss with thee the press releases, 

news releases that were described in Section A 10? 

A Yes. I pointed out that the Stock Exchange Manual 
suggests that such releases be issued when action is taken 
in connection with the call of the debentures on the Stock 

Exchange . 

Q When was the next tls» you discussed the contents of 
Section A 10 of the Stock Exchange Manual with any eeployee 

or director of Boeing? 

A probably on February 27th, when Mr. Haynes and I 
met with Mr. Allen. 

Q C«> you Sllv. th. aubatttie. .t your di.cua.icn r.,.rd- 

ing Section A 10 at that eeeting? 

A A,.in, it w.. fitly <(.n««l i» * poiptmd o«|t 
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to Mr. Allon tbat if tho Coapany wora to call the debentures 
for redemption that notice should be given to the Stock | 

Exchange and that the Manual suggested that a press release 
be issued. 


Q Did you attend the meeting of Boeing held on 
February 28 , 19667 

A I attended a portion of it. 

I 

Q Did you make a presentation to the board of directors 
regarding the call of the debentures? 

A Yes. 

I 

Q What did you tell the board of directMTS regarding 
the call of debentures? ^ 

A I was actually asked to review a proposed series of 
resolutions relating to a proposal to amend the certificate 

I 

of incorporation to increase the authorised capital stock, to | 

i 

adopt a proposal to split tho stock if the stockholders | 


approved the amendment to the certificate, to authorise the 
officers to take steps toward the i.ssuance of additional 
capital stock or securities convertible into capital stock 
through a rights offering, to make certain other amendments 
to the certificate of incorporation relating to the authorise 


I 

I 

I 

I 


1 


capital, to state a cash dividend policy, and to authorise 
the officers to call the debentures. 

1 had prepared in advance of the meeting a series of 


I 
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proposed r^aolutioM and a tiaa schadula for conaidaration 

I 

for tha accompliahnant of thaaa atapa, and in any praaantation 
I raviawad tha purport of thaaa propoaad raaolutlona, and tha 
tiaa achadula, tha propoaad tiaw achadula for tha call of tha 

i 

dabanturaa waa includad, da tad for thia vaa Includad within ! 
tha total tiaa achadula « and tha propoaad raaolution authorial 
ing tha officara to call tha dabanturaa for radaaption waa 
ona of tha raaolutiona I raviawad. i 

I 

Q Did you diacuaa Saction A 10 of tha Manual or tha j 

I 

aubatantiva contanta tharaof at that aaating? j 

A 1 don't baliava 1 did. 

0 Did tha board of diraetora paaa a raaolution at I 

I 

I 

that maating aalacting tha radaaption data or tha data upon 

which tha convaraion privilaga for tha dabanturaa would axpira? 

I 

A No. 

i 

0 Who waa to aalact thoaa dataa? 

i 

A Tha raaolution authorixad oartain officara to aalact | 
tha dataa and to OMka tha call. 

Q Who wara tha officara who wara aalactad? { 

I 

A I think 1 would naad tha raaolution to rafraah ny 
raoollaction. 

HR, GILLBSPIB: Tha axhibit ia Exhibit 38. 

A (Continuing) And tha raaolution providaa tha j 

prasidant, tha vica-praaidant of financa or traaaurar of the I 
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I 

Company, or anyona of such of floors is authorisod to taka tha I 
action . 

Q Did you call tha Now York Stock Exchanga on Fabruary ^ 
28th prior to tha board moating? 

A I did. 

Q Whom did you apaak to thara? ! 

A I baliava it was Mr. Shrivar. 

Q What was tha substanoa of your oonvarsation? 

I 

' I 

A 1 callad him for tha purposa of raviawing with him 

I 

on a oonfidantial basis our proposed sebadula for accomplishing 
all of tha corporata action that I hava just dascribad, calling 
tha stookholdars moating, amanding tha oartifioata of incor- 

i 

poration, adopting a raselution with raspaet to future dividend 
policy, filing an S-1 registration statamoat to accomplish a , 
rights offering by tha capital stock or saeuritias convartiblaj 
into capital stock and tha call of tha dabanturas. 

I 

I had a tentative time sehadula that 1 raviawad latari 
in tha day with tha board, and 1 raviawad that time schedule | 
with Mr. Shrivar to sea if it was consistent with procedures 

that would be suggaatad or approved by tha Stock Exchange and | 

I 

to solicit whether he had any other suggestions or conmants 
that would be of assistance to us in carrying out tha programs 

I 

that tha Company had in mind. 

I 

Q Did you call tha Haw York Stock Exchange after tha , 


if. 


I 


I 


I 
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2 

board aiaating of Fabruary 28, 19887 1 

3 

A Wall, I had latar convaraations with raprasantativas 


4 

of tha Stock Exchanga, yaa. 

i 

5 

Q Did you talaphona tha Naw York Stock Exchange and 


6 

apaak to Mr. Raftary after tha board Beating of Fabruary 28, 

1 

1 

7 

] i 

19887 > 

8 

A On tha 28th7 No. Tha board naating laatad all day. 

! 

9 

until about 8:00 or 8:30 in tha evening, aa I recall, and tha 


10 

mattara in conaidaration , tha raaolutiona that I had prepared. 


11 

ware taken up fairly lata that evening, after 6:00 o'clock. 

1 

12 

aa I recall. 

1 

-2 13 

Q Had tha board meeting ended early you might have 

1 

1 

14 

called Mr. Raftary than7 la that tha import of, your anawar7 

i 

1 

15 

A I might have, yaa. 


16 

Q Whan did you call Mr. Raftary, than7 


17 

A I talked to Mr. Raftary on tha talaphona on March 2nd 

a 

18 

MR. WBCHSLER: I would like to read into tha record 


19 

interrogatory 13, and tha anawar thereto, 13 of tha plain- 

i 

20 

tiffa* intarrogatoriaa : 

1 

21 

"State whether any paraon connactad with defendant 


22 

j Boeing inquired of tha Naw York Stock Exchange with raapact 


23 

I to tha publicity required by it in coilnaction with tha 


24 

1 

^ redemption or convaraion of tha dabanturaa and if ao, give 


25 ^ 

! 

1 

tha namaa, addraaaaa and capacitiaa of auch inquirara and 

j 

i 
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1 

i 

2 

•tat« the data* and circ^'astaneas surrounding thasa inquirias 

I 

3 

and tha natura of any discussion, corraspondanca or docusMnts 

1 

1 

4 

subaittad to tha Naw York Stock Bxchanga in connaction with 

5 

notica of tha radaaption of tha dabanturas. 

6 

Answar: Prior to tha hoard Maating on Pabruary 28, 

i 

7 

1966, Harold P, Olsan, Boaing counsal, callad ». N, Shrivar 

1 

I 

i 

8 

of tha Naw York Stock Bxchanga, and raviawad with hia tha 

i 

9 

tantativa aganda of tha proposad call of the dabanturas and 


10 

aattars and solicitad racosnaandations as to any of such 


11 

nattars. On March 1, 1966, H. V. Kohr of Boaing diractad a 


12 

talatypa to tha Maw York Stock Exchange (subsaquantly con- 


13 

flraad by latter) advising that at a Mating on Pabruary 28, 


14 

1966 tha directors of Boaing bad authorised its officers to 


15 

call for radanption of tha cosipany's 4-1/2% convertible 


16 

subordinated dabanturas and that tha radaaption data had not 


17 

bean established. On March 1 Mr. Joseph P. Raftary of tha 


18 

Exchange ' telephoned H. V. Kohr to inquire as to dates. 


19 

Later that day Harold P. olsan telephoned Mr. Raftary to 


20 

advise that tha specific data for tha call had not yat 


21 

bean selected. 


22 

"On March 7, 1966, Mr. Olsan callad tha Bxchanga to 


23 

advise of tha dates selected for making tha call, for ex- 


24 

piration of tha conversion privilege and for tha redemption. ! 


26 

A copy of tha notice of redemption as published in accordance ! 



t 
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with th« tens of the indontur* was nailad by Chaaa to th« 

1 

Exchang* on March 8, 19(6. 

"A lattar datad March 9, 1966 waa racaivad by i 

I 

Boaing from Arthur L. Rauch« Aaaiatant Diractor of tha 
Dapartaiant of Stock Liat of tha Haw York Stock Bxchanga i 

i 

in raaponaa to whidi (1) by lattar datad March 16 » 1966 
H. V. Kohr« Aaaiatant Saeratary of Boaing, aant two 
cartifiad copiaa of tha raaolution adopted by Boaing *a | 

t 

Coard of Oiractora at tha aMating hald on February 28, 1966, i 

i 

which author iaad tha redemption of tha dabantaraa, and | 

(2) by lattar datad April 5, 1966, John L. Howard of tha ^ 
Corporate Truat Oiviaion of tha Chaaa Manhattan Bank adwiaad | 

I 

that funda had bean dapoaitad with tha bank to affect pay- | 

I 

mant of tha dabanturaa at tha redemption prioa of 103.25%, ' 

together with accrued intaraat to April 8, 1966. Thaaa 
lattara have pravioualy bean furniahad tha plaintiffa.” 

I 

I 

Doaa tha material 1 juat read to you, and, in | 

! 

particular, tha aantanca regarding a Mar^ 1st conversation { 

i 

between you and Mr. Raftary, refresh your recollection as i 
to whan after tha February 28, 1966, board meeting you 
oallad tha New York Stock Exchange? 

A It is obvious I miaapoka myself. I said March 2nd, 

I 

and it was March 1st, and it was, in fact, March lat that 1 

I 

talked to him. i 
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Q Will you givo mm ttM subotanoo of your couvorsation 
with Mr. Raftary on March 1, 1966? 

I 

A Yas. Apparently following raoaipt of tha talagran I 
froa Mr. Kohr, ha had called Mr. Rohr, and asked if tha dates | 
for tha call of tha debentures had been fixed. Mr. Kohr 

I 

advised hisi that they had not. i 

i 

I 

The balance of the conversation that took place 
between them I guess I an not sure I know if Z knew then. In 
any event, Mr. Kohr called mm, told me he had had the call 
froa Mr. Raftery and suggested that I call hia, which 1 did. | 

I called and explained to Mr. Raftery that I had I 

j 

talked to Mr. Shriver on the 2tth and that our resolution did ' 
not fix dates, that it authorised the officers to call the 
debentures and to fix the dates, and that we were having 

I 

BMe tings scheduled to coaaenoe the xtext day with the Coapany'sl 
underwriters and their counsel to develop in aore detail the 
Coapany's plans for the upooaing financing, and that the 
call of the debentures was one of the first steps of that 
financing, and the dates for the call of other debentures 
could not be fixed until we had had a chance to review these | 

i 

Batters and arrive at a prograa with tha underwriters and 
their counsel. 

i 

I think that generally was the substance of my call. 

0 Did you tell hin you would let hist know as soon as 
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you fixod the redeaption date and expiration of conversion 
privileges? 

A Yes, I an reasonably sure I did. 

0 Was a news release issued by Boeing on February 28, 

1966? 

A Yes. 

Q Did it go to one or BM>re newspapers of general 
circulation in New York City which generally publish financial 
news? 

A I believe it did. I believe there was an exhibit ' 
in evidence that specified the distribution eade of the press 
releases. Obviously it would be aore accurate than ay recol- 
lection . 

MR. GILLB8PIB: The detail of that is in 120 of the 
agreed stipulation of facts and Exhibit 40. 

Q Did it go previously to Dow Joses t Coapany? 

A I would not know that of ay personal knowledge. 

0 Did it go to one or aore major national news wire ^ 

services? 

A I believe it did. I believe the exhibit so states, i 

1 

Q Was it aarked for iaaediate release? 

A It was. 

Q Did it contain any dates, tentative or otherwise, 
regarding the call of the debentures? i 
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NR. GILLlSPIBt Your Honor, I subnit w« gotting 
to a placo wh«r« th« contonta of this proas rolooso is boing ^ 
inqulrod of. 1 think tho proas rolooso spooks for itsolf. | 
THE COURT: Unloss you wont to tost his rooolloctioi|, 
NR. WECHSUCR: Yos. i 

THBCDURT: You uy tost his roeolloetion. 

THE WITNESS} It did not. 

Q Did you ottond tho Mooting on Norch 2, 19S6, 

Togording tho coll of tho dobonturos? 

A I would hoYo to onswor thot in this woy: I ottondo< 
■••ting on Norch 2nd with rosprosontotivos of tho Cooipony, 
its invostSMnt bonkors ond thoir counsol, to considor tho 
upoooing financing program undor considorotion by tho COMpony. 
ond ono of tho mottors thot wo w.xs<nMsod at thot Mooting, ond 
in thoso Mooting thot onsuod for sovorol days, was tho coll 
of tho dobonturos, yos. 

0 Was Nr. Thornton prosont at that mooting on Norch 24d? 

A Ho was at loost port of tho timo. 

I 

Q Didn't you sot tho doto for tho coll of tho dobon- | 
turos ond for tho oxpirotion of tho conYorsion priYilogo on | 
Norch 2nd7 

A 1 would hoYo to onswor tho quootion this way: Ono 
of tho first ordors of businoss of tho mooting was to coo- 
sidor a timotoblo for occcaplishmont of all of tho corporoto 
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action that was contemplated. We fairly early in the meeting | 
did arrive at a revised timetable, changing some of the dates | 
from those that I had reviewed with the board of directors, | 

I 

but no firm decision was made at these meetings on dates for j 

1 

the call of the debentures. 

Q Are you saying that you did not select April 8th as 
the redemption date for the debentures on March 2, 1966? 

A The time schedule that was made out on either 

I 

March 2nd or March 3rd did identify March ith — I 'm sorry - ' 

i 

April 8th as the date then under consideration for redoi^ption^ 
Q Didn't a letter sent out by Mr. Thornton on March 
2nd state, "The redemption date we have selected is March 8, 
1966?" Wasn't that letter sent on March 2ad, and wasn't 
that letter sent to the Chase Manhattan Bank? 

A May I see the letter you are referring to? 

Q You certainly may. 

A Is it an exhibit? 

Q Trial Exhibit 1. 

A It recites, "The redeBg>tion date we have selected 
April 8, 1966." Later it says, "I understand you will make 
arrangements to have the notice prepared and published and 
that we will have an opportunity to review the draft before 
publication." I would not regard that as a fixed authorise 
tion to prcoeed. 
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Q DO you knou whothor unyono ut Bootm collod tho ; 

stock ExchM9. on K«ch 2, 196S, to infon. th«. that tb. I 

rodoaptlon into h«d boon ooloctod by Booin?? l 

A Not to ny )cnowl«dg«o | 

Q Did onyono coll tbo Now York stock Bxcbongo on j 

Morch 3rd to inJon. tho- th.t tbo rodo-ptlon doto hod boon 

soloctod by Booing? j 

A Not to ay Knowlodgo. 

Q Did onyono on boholf of Booln, coll tbo Now York | 
Stock Exchongo on M«rch 4th to Infor- tho- th.t April Sth 1 
hod boon ooloctod oo tbo rodo-ptlon d.to7 
A Not to ay Kno^lodgo. 

Q Did you coll tbo NOW York Stock Exchongo on Morch 7,| 
1,66, to Infor- tho- thot tho rodo-ptlon doto «.d oxplr.tlon 
of convorolon doto hod boon ooloctod by Booing? j 

A Va», I did. 

Q I, thot tho first coll, to your knowlodgo, by your- 
oolf or ony othor poroon octln, on boholf of «-lng to tho 
Stock Exch«.go lnfor«lng tho- of tho doto of rodo-ptlon «id 
tho doto ooloctod by Booln, for tbo oxplr.tlon of tho 
convarnion privilaga? 

A Moll, « I provlouoly t..tlfl«l, on tho 2»th of 

. 0 , « i^ntativa acbadula with Mr. Shrivar. 
Fabruary I diacuaaad a tant 

baliava that in diacuaaing thia aattar with 
I hava raaaon to baiiava 


nioTBirT COURT REPORTERS. U.S. COURTHOUSE 


mmx 


01 s«n-diMct 


513a 198 


7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 


24 

25 


Mr. Raft«ry on March lat I alao discussad with hia tha tanta- 
tiva schadula. On March 7th I adviaad Mr. Raftary that a 
fira daelaion had baan aada to procaad, and gava hia tha data.j 

I 

MR. WBCHSLER: Could you raad tha quaation back to 

tha witnass, plaaaa? 

(Quaation raad by tha raportar.) 

A A firm daciaion, yaa. 

Q Did Boaing iaaua a ganaral nawa ralaaaa on March 2 , 
196€, regarding tha aalaction of tha rada«ption data and call | 

of th*^ dabanturaa? I 

A Mot to My knowladga. | 

MR. GILLESPIE: Your Honor, it 'a vary difficult to 
haar tha quaaticn or tha anawar in light of tha oo«patition. j 
the COURT: I an avary thing but tha anginaar in thia 

building: I can't atop it. I 

MR. GILI*ESPIE: Could wa hava tha quaation and j 

i 

1 

anawar raad back? | 

the COURT: Yaa. You can ait up hara cloaa. 

MR. GILLESPIE: Thank you. j 

(Quaation and anawar raad.) j 

Q Did Boaing iaaua a ganaral nawa ralaaaa regarding ; 

I 

tha aalaction by Boaing of tha radanption data batwMn March 

I 

2nd and March 7 , 19S6? j 

! 

A Mot to ny knowladga. | 
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Q Nca, whan you callad tha Stock Sxchanga on March 7th ' 
and told than that Boalng had salactad a radaii«>tlon data and 
axpiration of convaraion privilaga, would you agraa with me 
that tiaa at tha lataat Boaing had salactad a radaayption 
date? ' 

A Yas, sir. 

0 What data do you think tha data was that thay did 

I 

salact tha radaaption data? j 

I 

I 

A To tha bast of my raeollaction and balisf it was 
March 7th. 

! 

Q Who was praswnt at tha Mating on March 7th at 
which thay salactad tha radamption dato? ^ 

A I am not awara that thara was a Mating. j 

Q Then who salactad tha radamption data on March 7th? ! 

I 

A I baliava Mr. Haynas did. 

Q Ha alone salactad tha radamption data on March 7th? | 
A I can't testify as to parsons with whcai ha consulted 
! or whether it was a joint decision. My bast raeollaction, | 

I 

Mr. Wachslar, which is all I can tall you, is that ha callad ' 
me, I baliava it was on tha talaphona » I think not a Mating 
— and advised me that tha decision was firm to proceed, 
v^*^*upon I telephoned tha Stock Exchange to pass that inf or- 
I mation on. 

1; MR. WECHSLBR: Your Honor, it is 1:15 now. I have | 
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a Ifaw uoxm quastiona for this witnsss. I would lika to taka 

i 

a braak, if wa can now, particularly in light of tha last 

I 

quastion . 

TB£ COURT: You want an hour and a quarter for lunchi? 
Half-past two. Tha reason I lat you go ahead, I thought you i 
night conclude with this witness. 

MR. WECHSLJBR: I was hoping to. I an sura I won't 

be long . 

NR. GXLLSSPIE: Before wa adjourn, yonr Honor, for 
several weeks by j^ona and by latter I have been attanpting 

i 

to learn fron Mr. Winer the nano of the expert, an accountant,! 

i i 

I believe, whon the plaintiffs intend to call here. I have 

not been given that nane. It would expedite the proceeding 

I 

if he would do us the courtesy of lotting us know who it is | 
and the general substance of the testinony. I 

THE COURT: I an sure it's just an oversight on j 
his part. He will let you know now. 

I 

MR. WINER: I 'n sorry to say if's not an oversight, | 
your Honor, and the reason has been because of the reciprocal | 

treatMnt, going back to the request for adnissions . { 

[ 

THE COURT: All right, then, tell ne. Let me in | 
on the secret. 

MR. t/IMER: I will let hin know. The gentlenan is j 
sitting here. He is Sanuel Pivar, of the fire of Seidnan t j 
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Sttidnan, and he is chalrMan of the Accounting Principles 
Consittee of the New York State Society of Certified Public 


Accountants . 


THE COURT; I recognise hi* as a very competent 


accountant. 


MR. GILLESPIE: Thank you. Your Honor. 


THE COURT : Now do you want 


information? 


MR. WINER: I would like very auch to know — j 

I 

THE COURT: Just tell US what you want. 

MR. WINER: I would like to know in connection with 
the requests for admissions what efforts were made to find outj 

I 

the facts on the statement by defendants after reasonable 

I 

j 

inquiry they can't aas%rer. , 

I would like to know what their efforts were. 

I 

MR. GILLESPIE: What facts? 

MR. WINER: I think Mr. Levit is well aware of it. 
the COURT: We will ooaM back here in an hour amd a 
quarter from now; that will be twenty-five minutes to three. 


(Luncheon recess taken to 2:35 p. m.) 
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(2:35 p.n.} 
id: 


HAROLD P. O L S E n, 

DIRECT BXAMIHATION CONTINUED 
BY MR. ffECHSLER: 

Q Mr. Olssn, wars you prosont at all of tha sub- 
stantipa discoaslons ragardlng thm call of dabaaturas which 
took placa batwaan March 2ad aad March 4, 1968? 

A I baliava I was. 

Q Mas tha data salactad t»y loaing foe tha first 
publication of tha aoUoa raquirad by tha isMlaatura dataninad 
at tha sawi tiaa as tha radas^tion data was datarainad? 

A Tas, I baliawa so. 

I 

I should parhaps axplain: Ma had a tantativa 
schadula. Wa nada soma changaa to tha schadula. I baliava 
thara wara thraa kay datas. Ona was tha data of first publica- 
tion; second is tha data for expiration of tha conversion 
third is data for redemption. 

In our tentative tiaa schadulas wa changed sobm of 
those datas but not others. ^ 

Q Wall, let aa ask tha question in a slightly dif- ■ 
^*^**^t way: Was tha radastption data aad tha data of first 
publication fined up at tha san tin? 

A Yes, I baliava so, baenusa it was a single decision 
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2 to proc««d« and that dacision involvad all of tha datas. I 

3 Q 1 would Ilka to raad to you Paragraph 132 from tha i 

4 agraad stipulation and ask you whathar this rafrashas your | 

5 racollaction regarding the datazsiination of tha radasiption 

6 data: 

7 "Aftar tha Boeing Board Naating of February 2tth 

8 and after tha dacision to call tha dabanturso and to aaka tha 

9 first publication on March 8 , 1966, attornays fttr Boaing 

10 furthar ravxsad tha notioa of eaatings, tha proxy and tha 

11 proxy statasent on March 4, 1966, and on Naroh 5, 1966, sant 

12 ti«a said ravisad Itaes to tha SEC and to tha New York Stock 

13 Exchange under cover of letters and stated that 'it is 

14 planned that tha proxy, notice and proxy s tat aments will be 

15 ralaasad to stockholders on or about March 24, 1966'.* ! 

16 I have raad that stipulation paragraph only in part,j 

17 only in relevant part. | 

I 

18 1 asky>u, does that not indicate to you that tha | 

19 dacision to make tha first publication on March 8 , 1966, had 

20 already bean made on March 4, 1966? 

21 A You could perhaps draw that connotation from this 

22 precise statement. I agree, I think tha important ata tenant 

23 hare has to do with tha revision of tha proxy materials. I 

24 wouldn't quarrel with your connotation of this statement. 

25 MR. WECHSLER: Thank you. 
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Q W«r« th« datas you aay that war# tantativaly 
salactad on March 2, 1966 , tha dataa actually uaad for 
^•<lMiption and cutoff of tha convaraion pariod and publication 
data? 


A Yaa, I baliava thay wara. 

Q DO you raambar diacuaain^ aianfing thoaa dataa at 
any tiaa aftar March 2, 1966, and prior to tha call of tha 
dabanturaa? 

A Wall, ona of tha firat ordara of buainaaa aach day 
aa wa wara Mating waa, again, go ovar tiM achadulaa baaad 
on tha diacuaaiona of tha praoading day. Whathar in any of 
thoaa diacuaaiona wa apacifically diacuaaad changing thaaa 
dmtmm, aaauming a daciaion waa nada to procaad, 1 guaaa I 
wouldn't apacifically racall. 

1 think it ia fair to atata that onoa wa had raviaad i 
thaaa dataa, or aoM of tham, which I baliawa occurred on tha 
firat day of tha naatinga on March 2nd, I baliava thaaa dataa 
raMinad fairly wall fixed in our achadulaa, aaauning wa wara 
going to proceed with tha raat of tha corporate program that 
waa under diacuaaion. I 

Q Wall, ia it fair to auaaariaa your taatinony in that I 

I 

regard by aaying you have no apacific recollection of a 
convaraation in which tha iaaua of changing thaaa dataa waa 
brought up aftar March 2, 1966? j 


SOUTHCMN DISTRICT COURT RERORTCRS. U.t. COURTHOUSE 


P 


1 

2 

3 

4 


■lx Olsan-diract 520a 205 | 

! 

A The dates wars not changed, and I cannot recall I 
any discussions concerning possibilities of changes. | 

Q At any rate, you testified* that the dates were firm ' 
on March 7, 19€6, when you called the New York Stock Exchange, 
is that correct? 

A Yes. 

Q Was a news release issued on March 7th by Boeing? 

A Not to ay knowledge. 

Q When was the first publication by adwertiseswnt as | 
required by the indenture, aade by Boeing? 

A I believe it was March 8th. 

Q And was a news release regarding the call of 
debentures issued by Boeing on March 8th? | 

I 

A Not to ay knowledge. i 

i 

0 When was the first date that Boeing issued a general! 
news release after March 2nd regarding the call of the 
debentures? 

A The only one of which we have any knowledge was 
issued,' I believe, on March 25th. It is in the record, and | 
if ay recollection of the date is not correct, I would correct! 

I 

it to what is in the record. 

I 

MR. WBCHSLER: I have no farther questions, your j 
Honor . { 


THE COURT: We will take a few ainutes recess. 


I 
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(Raoasa.) 

CKOgS -EXAMINATION 
BY MR. GILLBSPIBt 

0 Mr. OlMiif in th« oours* of your oxaninatlon this 
■orning you wars saksd about a Mating batwaan raprasantativas 
of tha Boaing Company and tha undarwritars and thair counsal 
hald batwaan March 2nd and March 4, 19€€. 

Could you tall us in ganaral who wars prasant at 
thosa Matings and whara thay wara hald? 

A Tha sMtings wara hald in Saattla in om of tha 
confaranoa rooM in tha Boaing plant, thair haadquartars 
officas. Mr. Haynas, Mr. Thornton and I wara prasant at 
most of tha SMatings; Mr. Allan was prasant at som of thaa; 
a coupla of Matings wara hald in Mr. Allan's offica; 

Mr. Townsand of First Boston Corporation, Mr. Laari, Nr. 
Campball, all of tha First Boston Corporation » parhaps 
othars, I don't raoall at tha MMnt. Nr. Morahousa, 

Nr. Fitsgarald — 

Q Mr. Morahousa of — 

A UarriMn s Riply. 1 baliava thara wara a coupla of 
othar raprasantativas from Narrinan t Riplay, from Foshay, 
and Nr. Darrall of Sullivan ft Croswall, counsal for tha 
undarwritars, wara thara. 

Q I think you tastifiad this noming that at this j 
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which ranged over this period of three days, there 
was only a tentative decision fixing the schedule for the 
of the debentures and for the various steps related 

Could you tell us the reason or reasons why those 
decisions were only tentative during that period March 2nd 
to March 4th7 ' 

A Well, the purpose of the sttetings really were to ' 
attempt to firm up basic decisions — 

MM. WBCUSUCR: I object to this line of questioning ; 
on the same ground Mr. Gillespie objected previously. All 
this is contained in the stipulations, and in particular I | 
refer to page 38, stipulation 124 >- 

MR. GILBSPIE: Well, there certainly are references 

t 

to it, but Mr. Wechsler %«ent into it this morning, and he ' 
challenged the tentative aspect of these decisions, and I am 
merely asking the witness what was the reasoh — I 

THE COURT} You see, the trouble, Mr. Wechsler, is | 
that the stipulation simply provides that if the witnesses 
were called they would testify to this. It is not a 
stipulation as to facts as such. 

Now, you have the right to examine him as to 
whether or not his testimony that is recorded here is true 
and correct} having had that right, M|r. Gillespie has the 
right then to show the details of it. I 
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Th« objection is ov«rrul«d. You don't rsslly h«v« j 
a stipulation as to facts; what you have is a stipulation 

I 

that if a witnoss wore callad ha would tastify thus and so. 

That is tha distinction. 

MR. GILLESPIK: Do you hava tha quastion, Mr. Olsan? 
THE WITNESS t I think Z %rould ask it to ba raraad. 

I 

(Ouastion and answar thus far propouadad raad as 
praviously racordad.) 

1 

MR. WECHSLERt YouT Koaor, I would raisa a diffarant 
objaetion. I objact on tha grounds of ralawancy unlass Nr. 
Gillaspia can oxplain tha ralawaaca — 

THE COURT t Frankly, Z was going to ask that 

i 

question s^salf so that Z uay gat your point of viaw on this. I 
NR. WECHSLERt Tha ralavancy — | 

THE COURT t Tha ralavancy on tha fact of this 

I 

daciaion as to tha affactiva data of tha decision that was 

i 

■ado to call those oonvartibla bonds, idiat significance has 

it, particularly in tha light of tha statasMnt that you don't i 

I 

coutand that tha provisons of tha conversion dabantura was | 

not valid? I 

I 

MR. WECHSLERt Your Honor, Z an glad you asked that | 
question — ' 

THE COURT t What significauca do you want mm to 
attach to this? I don't understand what tha purpose is? 
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MR. WECHSLER: Your Honor, I think you ninundor** 
stood ay provlous ststoaont rogarding that. I said on 
Fabruary 28th thara was a prass ralaasa which coapliad with 
Saction A 10 of tha Manual in avary datail, and Saction A 10 
of tha Manual in no uneartain taraa raquiras that whan any 
corporata action is takan looking toward tha radaaptioa of 
dabanturas, eartain apacific acts aust ba dona. 

Whathar it was on March 2nd or March 3rd or March 
4th or avan March 7th, as Mr. Olsan tastifias, Boaing was 
raquirad by Saction A 10, to which I diract your Honor's 
attantion — 

TUI COURT: My attantion has baan diraetad to that, 
and I don't know that it raquiras it, but tha provision is 
in A 10. 

HR. WlCHSLSRt That is OUT contantion, and that no 
aattar which data, whathar it was tha 2nd, 3rd, tha 4th, or 
avan tha 7th, as Mr. Olsan tastifias, thara was no prass 
ralaasa than or up through March 25th; thara was no notifica- 
tion to tha Stock Bxdiianga, if you look at Thornton's 
lot tar, which says that tha data was salaetad on tha 28th. 

Saction A 10 of tha Manual not only dafinas tha 
publicity but dafinas whan it should ba siada and indicatas 

I 

that avan a Bailing would ba insufficiant notioa, and that 
talaphona, talagraph or hand-dalivary would ba raquirad; and 
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it is our contsntion that thsrs is no quastion but that thars j 
was no coaplianca with Saetion A 10, and that tha only 
quastion invelwad hara is ona raisad by tha dafandants, and 
that is raqardinq knowladga and whathar such a violation is 
a par sa violation of tha Saouritias Act, or whathar cartain 
knowladga of tha Saetion A 10 of tha Manual is raquirad, and 

I 

1 think we have alicitad tastiaony that tha dafandanta had | 
knowladga, so that that is no longar an issue so far as we | 
are concerned . | 

THE COURT t Indenture of the convertible debentures 
provides that j^e notice of redemption shall go out from the 
trustee • I think that is what he is called, indenture 
trustee - and that is tha Chase Manhattan Bank; and A 10 says 

i 

that care must be taken, in words or substance, that that 

■ i 

notice go out as soon as tha decision is sMda and that it 

not be delayed. | 

! 

Now, the tastiaony hare of this witness, and of 
the former witnesses wa had hara tha other day, Haynes, and 

I 

tha first witness, tha former president, was that before the 
final decision was made they consulted with their under- 
writing agents, Harriaan Ripley - 1 think the name is; they 
consulted with an independent accountant on the evaluation, 
and they consulted with others, and that tha final decision 
was not made until a subsequent date, and that as soon as it 
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I 

was mad* and th* notlc* was raady to go out, Chas* Manhattan | 
s*t th* dat*, and they war* told th* tim* when they wanted to j 
redeem it, and the timetable, and as soon as that notice 
was to be published a press release was given} Dow Jones was 
advised, and, in addition to that, there was a publication 
of the notice in the Wall Street Journal. 

MR. WECUSLER: I think the testimony ia exactly 
the opposite, your Honor. Th* testimony is that no press 
release was given when th* dat* was selected, and when your 
Honor reviews — 

THE COURT: The press release was not given by 

Boeing 

MR. WECUSLER: It was not given by anyone. 

THE COURT: They notified th* SEC, end they gave 
this to Dow Jones, and it went over th* ticker — 

MR. WECUSLER: That is not correct, your Honor. 

MR. GILLESPIE: Excuse me, it is correct, your 

Honor. 

THE COURT: It went over the Dow Jones ticket: 
and it was published at the seme tis» tliat th* noUc* went 
out to the Wall Street Journal end on all national releases: 
they had four national releases at that time, or there may 

have been three at that time. 

MR. WECUSLER: Your Honor, 1 hope that in reviewing 
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i 

th« t«stiJK>ny I will b« abl« to •how that that is not tha 

i 

casa — 

THE COURT: All right* I will giva you an oppor- 

i 

tunity to do that latar. j 

I 

MR. HECHSLERt And that Saction A 10 raquiras tha 
company to maka thasa ralaasaa and spacifioally indicatas | 
that tha listing agraamant with tha Stock Exchange* which 
is a contractual agraamant* raquiras this* and thara is 
nothing lika a suggestion of a raquiramant of tha company. 

BY MR. GILLESPIE: 

Q At any event* Mr. Olsen* you mat with this group of 

I 

underwriters for three days* and your testimony is that only ' 

i 

a tentative decision was reached with regard to tha schedule j 
until tha morning of March 7th* is that correct? 

A Yes . I 

Q And tharai ^tar on March 7th is it a fact that you | 

telephoned tha New York Stock Exchange? | 

I 

A I did. j 

i 

Q With whom did you talk? 

A I baliava it was Mr. Raftary 

Q Would you giva us in substanoa that conversation? 

A X advised Mr. Raftary that a firm decision had now 
bean made to proceed. I gave him tha dates that had bean 
selected. 

i 
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Us ssksd ms if vs would provids him with ths 
notics. I told hxm ws would; that ths notios was bsing 
prsparsd and publishsd by Chass, and that I would havs a 
copy of ths notics providsd dirsctly to him by Chass. 

Us also asksd ms sosm qusstions about ths broad 
taps» and ths ticksr tapsr how this information would bs 
rslsassd to thoss ticksrs, bscaoss ths publication of ths 
first notics was to bs mads ths vsry nsxt day. 

Ms said hs would taks cars of it; and on ths 
basis of that I fslt that ws had complisd with ths rscom- 
msndsd procsdurss. 

Q Whsn you say "ths rscommsndsd procsdurss," you msan 
of ths Stock Exchange? 

A Of ths Stock Exchange Manual, yes, sir. 

Q And havs you sines that time had opportunity to 
review ths publicity that this call rscsiesd as a result of 
your conversations or ths other steps such as ths advertising 
produced? 


A Yes, I havs. 

Of course, ths copies of ths pmblication notios 
are in ths exhibits, and a list of ths other publications 
that carried ths information, ths dates on which it was 
carried, newspapers that carried notices of ths call, are 
collected in defendants' requests for admissions, which is 
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a doeuawnt on fila with tha Court# I baliava. 

0 And I baliava you ara rafarriag to thoaa axhibita 
which ara attachad to thoaa raquaata for adadsaions? 

! 

A I an. j 

I 

Q How turning — i 

THE COURT: Now with rafaranca to thoaa raquaata 

i 

for adniaaiona# waa thara any raaponaa nada by tha plaintiffa 

I 

to that? 

I 

MR. GILLESPIE! Thara wara# your Honor# and I 
baliava thay ara on fila with tha Court# and 1 think that I 
can report to your Honor that thaaa raquaata for adniaaiona# j 
which ara dated February 18# 1972# ware raapondad to by tha | 
plaintiffa# and I can auanariaa for your Honor vary quickly 
that tha ganuinanaaa of tha docunanta that ara referred to | 
in Paragraph 1, Paragraph 2# Paragraph 3, Paragraph 4# 
Paragraph 5# Paragraph € - tha ganuinanaaa of tha docuaanta ^ 

ia adnittad . j 

There ara challangaa to whether tha convaraion 
privilege had actually expired or not expired# but tha 
ganuinanaaa of tha doouaMnta and tha circulation ia adnittad. 
BY HR. GILLESPIE: 

0 NOW# Mr. Olaan# did thara cobm a tine in April 
1988 whan your opinion waa aought aa to whether tha convar- 
aion data of tha convertible dabanturaa could be extended? 
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2 A Ymm . 

3 Q And did you givo your opinion to th« Booing 

4 Conpony in oonnoction with this? 

5 A I did. 

3 Q And is your opinion in writing? 

7 HR. WECUSLBR: I objoct to thst^ your Honor. 

3 THE COURT: Ovorrulod. 

^ MR. GILLESPIE : Did you honr tho (juostion? 

10 THE WITNESS: Yos , I did. 

11 A It is in writing. 

01 show you s lottor dstod April 25, If 66, sddrossod 

13 to tho Booing Conpany, and ask you if that is your opinion? 

14 A Yos, it is. 

15 MR. GILLESPIE: I of for that in ovidonco. 

16 A copy of this opinion was prowiously furnishod to 

17 tho plaintiffs in tho roquost to adsiit, which I roforrod to 

18 just a BKMsont ago, your Honor. 

19 NR. WSCHSLER: I objoet to this oxhibit as boing 

20 isuMtorial, solf-sorving and totally inadaissiblo — 

21 THE COURT: What is tho nwbor of this oxhibit? 

22 MR. WECHSLBR: — • and OX post facto, your Honor, 

23 and subsoquont to tho owont. 

24 MR. GILLESPIE: YouT Honor, this is not includod in 

25 tho agrood statooont or stipulation, but it is includod in 
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1 

1 

2 

1 

th« defendants' requests for sdsdssions. 


3 

THE COURT: We have had a number of exhibits 


4 

annexed to this. What exhibit nusdaer is this? 

1 

5 

MR. GILLESPIE: It is 6.1, your Honor. 

1 

! 

6 

THE COURT: Okay, I have it. 


7 

The only thing is, it has no date on it. 


8 

MR. GILLESPIE: It »ay be up in the center of the 


9 

pege. 


10 

THE COURT: I have it, April 25, 1966. 


11 

MR. GILLESPIE: April 25, 1966, your Honor. 


12 

THE COURT: The objection is overruled. 1 an going 


13 

to adnit it. 


;xxxxxx 14 

(Marked Defendants' Trial Exhibit B in evidence.) 


15 

nEODURT: Defendants' Trial Exhibit B is also 


16 

Annexed to defendants' requests to adsdt as Exhibit 6.1. 


17 

BY MR. GILLESPIE: 


18 

Q Nr. Olsen, in connection with this request from the 


19 

Boeing Company, did you, on behalf of the Boeing Company, 


20 

seek the opinion of any other counsel? 


21 

A Yes, I did. 


22 

0 And %dio are they? 


23 

A Your firm, Davis, Polk, Wardwell, Sunderland and 


24 

Kiendl at that time. 


25 

Q I show you a copy of a letter dated April 27, 1966, 
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addresaad to tho Booing Company ba Davis, Polk, Wardwall, j 
Sundarland ft Kiandl, and ask you if that is a copy of the 

I 

I 

Isttar which was dalivarad to tha Boaing company by Davis, \ 
Polk? 

A Yas, I baliava it is. ^ 

MR. GILLESPISs I Of far this in avidanca. 

I 

MR. mCBSLER: Your Honor, 1 objact on tha grounds 

that this is ax post facto, aftar tha call of tha dabanturas, ! 

( 

s salf-sarving doouamnt baing producad by tha vary counsal 
who ara attampting to try this casa. j 

THE COURT: I am going to taka it so that wa will | 
hava a cosiplata vacord. | 

MR. WECHSLERt I can't haar you. 

THE COURT: I am taking it. It is annaxad to tha 
raquasts to admit. I 

(Markad Dafandants* Trial Exhibit C in avidanca.) 

THE COURT: Of couTsa, I am not bound to aocapt | 

your opinion . 

MR. GILLESPIE: Of ooursa not. j 

THE COURT: Wall, in ordar that wa hava tha whola 

I 

pictura, I am taking it. 

I 

MR. WECUSLER: Mr. Olsan's firm withdraw as counsal | 

I 

ss a rasult of Mr. Olsan sarving as a witnass, but now Davis 
Polk saaks to sarva as a witnass, and apparantly thay don't 
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think th«y ought to withdraw as counsal. 

THE COURT t Thay withdraw as trial counsal, but I 
told tha attornay who was frosi tha company, fron tha fim, 
that I didn't saa tha raason for it, and if ha wantad to 
withdraw, that was his privilaga. 

I think ha wantad to withdraw baoausa ha fait thara 
should ba only ona nan who should baar tha rasponsibility of 
tha trial, and that was Mr. Gillaspia, and, vary frankly, 
wara I in his position I would not undartaka tha trial unlass 
1 had full rasponsibility for it. 1 don't think you would 
hava aithar. 

BY MR. GILLESPIE: 

Q Mr. Olsan, turning your attantion to tha naating of 
tha board of diraotors on Pabruary 28, 19(8, you hava told us 
that you attandad part of that naating. 

Did you at that naating randar an opinion to tha 
board of diraotors of tha Boaing Company in connaction with 
tha call of tha convartibla dabanturas and tha possibla con- 
varsion of thosa convartibla dabanturas in connaction with 
that call? 

A At tha tina of tha naating, during tha naating on 
Pabruary 2Sth, 1 had not praparad and dalivarad a writtan 
opinion. I think it was inharant in tha prasantation I was 
making which rasolutions that I had praparad, that it was tha 
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opinion of ay fira, as gsnsral counsel for Boeing, that the 

action that I was proposing that they take was legal and 
valid. 

a 

0 At that tiae or at any tiae prior to that aeeting 
had your opinion been sought with respect to the aethod of 
coaputing the conversion rate of the convertible debentures? 
I A Yes . 

Q When was that? 

MR, WINXR: Your Honor ,aay we have the previous 
question reread, the one which he answered yes? 

THE COURT t You are speaking through the voice 
of Mr. We^sler? 

MR. WXllBRt Well — 

THE COURT. Well, we will deea the request as 
having been suuie by hia. 

(Question and answer referred to read as 
previously recorded.) 

Q When was your opinion sought with respect to the 
aethod of coaputing the conversion rate of the convertible 
debentures, Mr. Olsen? 

A Prior to February 21, 19(6. I reoell two separate 
occasions. The next one prior to February 28th was at the 
April of 1960, when the board was considering the 
valuation of the assets of Vertol, which had been acquired. 
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and a dataxaination baing aada of that ralua; and I gava a 

I 

writtan opinion on that subjaot; and prior to that tiaa* j 
tisM in 1959, ffly opinion had baan sought as to tha ! 

propar intarpratation to ba plaoad on tha saetions of tha 
indantura ralating to tha daolaration and paysMnt of stock ' 

I 

dividands . | 

NR. GILLESPIE: Hava you finishad? 

THE WITNESS t YaS . 

0 DO you raeall who it was who sought your opinion 
in 1959? 





MR. NBCHSLERt 1 objaot, your Honor. 

THE COURT: Ovarrulad. 

MR. HBCH8LBR: On tha Sana grounds as praviously 
mada. If Mr. Winar is not pamittad cross •axanination at 
this point tha witnass should not ba pamittad to answar that 
quastion . 

THE COURT: Ovarrulad. You ara pamittad to cross- 
•xanina. Ha is saatad alongsida of you. 

MR. WINER: I 'n sorry, nay I haar your Honor's 

connant? 

THE COURT: I hava just rapaatad what I said 
twanty tinas bafora. 

A I baliava it was Nr. Malby, assistant traasurar of 
tha Conpany, or ona of his associatas. My raeollaetion is 
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Did you give that opinion in writing? 


I did not. It was an oral opinion. 


What was the substance of your oral opinion? 


The question asked — 


MR. WECHSLER; Seune objection, your Honor. 


THE COURT; Overruled. 


the question asked has to do with the method 


of calculating the consideration to be taken into account 


upon the issuance of a limited stock dividend, which is a 


term defined in the indenture. For corporate accounting 


purposes the resolutions of the Board of Directors had 


provided for a transfer from earnings to capital of the 


amount determined in accordance with the formulas specified. 


and the question was asked whether the consideration to be 


taken into account for purposes of determining under the 


indenture whether there should be an adjustment in the 


conversion rate, whether the formula specified in the 


indenture was che same as that specified in the resolutions 


of the Board of Directors declaring the stock dividend and 


' h*ch was, in fact, accomplished for corporate accounting 


purposes. 


I reviewed the indenture. My conclusion 


was that the indenture was fairly clear, that it specified 


a different method. 


Did you refer to any specific provisions of the 
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A I did. 
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Q I show you what has been marked Exhibit 4, a 

copy of the indenture, and ask you to refer to the 
provisions of the indenture which you were relying upon. 

A It is Section 405, which is entitled Adjustment 
of conversion rate — 


THE COURT: Section 405? 

THE WITNESS: Which starts on page 34. 

THE COURT: Yes. 

THE WITNESS: It carries over to page 35, the 
subsection is 405(b) (IV). 

Q Will you read it, please? 

A It says in the case of shares issued as a 
limited stock dividend the consideration shall be deemed 
to be the numbei of shares so issued multiplied by the 
market value thereof (determined as provided in the 
definition of "Limited Stock Dividend" in Section 1.01) 
on the date of the declaration thereof. 

Of course, to get the full formula of the 
definition, or definition, you have to go to an earlier 
section in the indenture which defines the term Limited 
Stock Dividend. 


THE COURT: Where is that found? 
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2 

on such date." 


3 

Q And when you talked with Mr. Melby, or someone 


4 

in his office, as you have testified, did you refer him tc 


5 

that portion of Section 101 of the indenture? 


6 

A Yes, I referred him to both Section 101 and 


7 

Section 405. 


8 

MR. GILLESPIE: I have no further questions. 


9 

MR. WECHSLER: Mr. Gillespie, may I ask you 


10 

whether you intend to call this witness on the defendants' 


11 

case? 


12 

MR. GILLESPIE: I have completed my examination 


13 

of Mr. Olsen. 


14 

THE COURT: The witness is on the stand to be 


15 

examined both as to the plaintiffs' case and the defendants' 


16 

case. I don't want to have a witness repeatedly called 


17 

back to take his testimony piecemeal. This is an 


18 

unduly protracted trial, and unnecessarily so. We have 


19 

not any jury. 


20 

REDIRECT EXAMINATION 


CM 

X 

X 

BY MR. WECHSLER: 


1 

22 

Q You refer to a conversation you had with 


23 

Mr. Raftery v. i Mr "ch 7, 1966? 


24 

A Yes. 


25 

0 Have you remembered that from 1966 through to 


i 

riKTairT miiMT m • 



4 


Olsen-redirect 


541a 225 


today? 


Yes. 


You didn't have a lapse of memory in between? 
My memory isn't very good, Mr. Wechsler, but I 


think I am accurately recalling. 


THE COURT: What he has in mind, have y ou 


attempted to refresh your recollection? 

MR. WECHSLER: No, your Honor, it is something 


a little bit different. 


different in mind. 


I have something a little bit 


then. 


THE COURT: I am going to ask him the question. 


To prepare yourself for trial have you gone and 


reviewed documents and did you find that your recollection 
was refreshed by the reference to documents as to the 
facts which you did not remember prior to your consult- 
ation of those documents? 

THE WITNESS: Yes, sir. I have done quite a 
bit of reading in preparation for this appearance in court. 

THE COURT: Has that refreshed your recollection 
as to the facts that you are testifying to here or are 


you testifying without your recollection being refreshed? 

THE WITNESS: I think at this point I would 


25 


have difficulty separating original memory from refreshed 
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recollection . 

Q Do you remember looking at any document that 

refreshed your recollection as to a conversation with 
Mr. Raftery? 

A I have reread the deposition that was taken 

earlier. I reread the statement of facts. I have read 

the request for admissions and the attachments to that, 
the exhibit, particularly the memorandum published by the 
^ew York Stock Exchange. I have found no specific notes 
of that conversation, other than the timetables and docu- 
ments that are otherwise and exhibits here which I think 
identify the fact that I was to call him on that date. 

Q Do you remember testifying on deposition then 

on April 10, 1969? 

A Yes, sir. 

Q I would like to read to you some questions from 

that deposition and your answers and ask you whether that 
correctly reflects your testimony on that date? 

THE COURT: What page? 

MR. WECHSLER: Page 12. I am going to start 

on line 2. 

THE WITNESS: May I have a copy of it? 

THE COURT: VJhy don't you go down to 14 or 1 j. 

You asked him that. 
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dates of the call." 

Do you recall that question and that answer? 

A Yes, sir. 

Q "Q Is that the entire substance of your 

discussion? 

"A Not quite. I believe he asked that we 
send him a copy of the call, which I told him we 
would do, and as the answer to interrogatory 13 
indicates, the Chase Bank was asked to send a copy 
over to the Stock Exchange, which the bank did." 

Do you recall that question and answer? 

A Yes . 

Q Haven't you testified to a lot of other things 
that you said to Mr. Raftery and he said to you? 

A Yes . 

Q How did you refresh your recollection from that 

Ate to today? 

A As I indicated, by going over the other docu- 
ments that are here, and, particularly, the request for 
admissions and the New York Stock Exchange documents that 
are included in that. 

Q What was contained in those documents that 

refresh your recollection regarding what Mr. Raftery told 

you? 
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A One of the items was a memorandum to it providing 


3 

for the information to be put on the stock ticker, Exhibit 


4 

1.1. 


5 

Q May I see that? 


6 

THE COURT; That is Exhibit 1.1 annexed to the 


7 

defendants' requests. 


8 

Q Is it your understanding that the suggestion 


9 

of Section A-10 of the Stock Exchange manual suggestestions 


10 

or requirements, whichever they be, are the responsibility 


11 

of the Stock Exchange as compared to that of Boeing? 


12 

A Well, they are procedures recommended. When 


13 

you say the responsibility of the New York Stock Exchange 


14 

or Boeing, I'm not sure I quite follow. 


15 

0 Let me make you very clear. 


16 

section A-10 of the manual says the Exchange 


17 

does not as a matter of practice release news of redemption 


18 

of a listed security. Full responsibility for the 


19 

release of such news is placed upon the company . 


20 

Didn't you say you read and are familiar with 

1 

21 

Section A-10 of the manual? 

I 

22 

A Yes . 


Zi 

Q Did you read the brief submitted by defendants 


24 

entitled Defendants' Memorandum prior to trial on which 


25 

the name of your firm is placed? 
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A Yes. 

Q Do you recall on page 52 a paragraph reading as 

follows : 

"The March 2 decision tentatively establishing 
the call date (which became "Final" when the notice 
of redemption was released to the Wall Street Journal 
on March 7) was not itself similarly "publicized" in 
the sense of the manual definition of publicity, 
which calls for distribution of a press release to 
the wire services." 

I will show it to you. 

A Well, that is correct, as I have testified. 
Boeing did not issue a press release, as far as I know. 

Q Boeing did not issue a press release as what? 

A I say to my knowledge Boeing did not issue a 

press release. That was my testimony. 

Q Do you know of a press release which complied 
with Section A-10 of the manual which was released by 
someone on March 2nd? 

A As I previously said, I have no knowledge of 

any such press release. 

Q Do you know whether anyone took care of comply- 
ing with Section A-10 of the manual between March 2 and 
March 7? 
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A Well, as I have testified, Mr. Wechesler, 1 was 
in communication with the Stock Exchange on three separate 
occasions during this time period, on February 28 — 

MR. WECHSLER: Your Honor, I don't think the 

witness is replying to my question. 

THE COURT: Let him complete his answer, please. 

Go ahead. 

A (Continuing) I was in communication with the 

Stock Exchange on three occasions, on February 28, again 
on March 1, and again on March 7. 

On March 7 I gave the Stock Exchange? the final 
dates which I had discussed with them previously as being 
tentative dates. As near as I can tell from my con- 
versations with Mr. Raftery, he as the representative of 
the Stock Exchange was satisfied with the procedures that 
Boeing was undertaking. He didn't raise the question 
whether Boing was gong to issue a separate press release 
or not. We discussed how the information was going to 
get on the tickers, and it was my understanding that he 
was going to take care of that. I believe the record 
shows that the information was, in fact, fairly well 
disseminated. Certainly, the document attached to the 
request for admission shows the Dow Jones had the inform- 
ation, that the AP had the information from the AP bond 


>1 


i 


1 


ms 


Olsen-redirect 


548a 232 


2 

tables. So I don't chink it is completely unreasonable 


3 

that I should conclude that the basic intent and purpose 


4 

of the Stock Exchange's suggested procedures had, in fact. 


5 

been met. 


6 

Q Well, Boeing didn't meet them, I take it, from 


7 

this discussion. Do you know whether the Stock Exchange 


8 

took over Boeing's function in complying with this sug- 


9 

gestion? Are you aware of exactly what they did on 


10 

March 7 or 8? 


11 

A I am not aware in specific detail what the 


12 

Stock Exchange did. My conclusions are based solely on 


13 

the results of what, in fact, was done. 


14 

Q Well, you have already testified that Boeing 


15 

didn't issue any press release between the end of February 


16 

28 and March 25? Isn't that correct? 


17 

A Yes, sir. 


18 

Q And I think you're testifying now that you 


19 

don't know whether anyone else issued a press release — 


20 

please don't look away from me and at Mr. Gillespie — 


21 

THE COURT: Please don't give instructions to 


22 

the witness that way. Ask your questions, please. 


23 

Q As I understand your testimony, you don't know 


24 

whether somebody else might have made certain publicity 


25 

which might be made to comply with Section A-10? 
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tomorrow. 


MR. WECHSLER: I think I would rather look over 
the testimony, since there has been some new material that 
this witness has brought up, and perhaps subpoena Mr. 

Raf tery . 


THE COURT; Who else are you going to call 
tomorrow? We will start tomorrow morning at 11 o'clock 
with this case. I am wondering whether we are going to 
finish, because I was told we would finish this case in 
three days. Otherwise, it will have to go over. I have 
a criminal case that is scheduled. 

How long are you going to be with this witness, 
do you anticipate? 

MR. WECHSLER: I think very little longer, no 

more than ten minutes, if at all. 

IHE COURT; Then are you going to call an 

accountant? Are you going to call a man from Touche, 
Niven? 


MR. GILLESPIE; That is a different firm; it 
is Touche, Ross. He will be my only witness, your Honor 

in view of the fact that we have taken care of all the 
other matters in the course of the plaintiffs' case. 

It will take about ten minutes. 

THE COURT: You are going to call him as a 
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the testimony, that they took a certain figure based upon 
a method of computing depreciation, as I remember. That 
is one of the things that is bothering me in this case. 

MR. GILLESPIE; We are prepared to demonstrate 
what it is, but we believe we should have the plaintiffs' 
theory first. 

THE COURT; I am not trying the case for either 

one of you. 

MR. WINER; Might I address the Court at this 

moment? 


THE COURT; Not at this time. 

MR. WINER; You want to know how long we're 
going to go on tomorrow, so I thought I would volunteer. 

I am going to give Mr. Wechsler a lot of questions for this 
witness tomorrow. 


THE COURT; Give them to him tonight. 

MR. WINER; If your Honor is anxious to complete 
the trial, it will surely be hurried if I ask the questions. 

THE COURT; I have a distinct view to the con- 
trary. We won't go into that any more. I am not going 
to rehash testimony. 

Tomorrow, gentlemen, at 11 o'clock. 

(Whereupon, an adjournment was taken to 
Novem.jer 17, 1972, at 11.00 o'clock a.m.) 
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TRANSCRIPT OF PROCEEDINGS BEFORE RYAN, D.J, 

ON NOVEMBER 17. 1972 

■lx 554a 238 

WILLIAM R. VAN GEMERT, mt ■!., 

Plaintiffs 

-vs- 66 Civ. 1820 

THE BOEING COMPANY (Fonsarly 
Boeing Airplane Coeipany) et al.. 

Defendants . 

NEW YORK, N. Y. 

Novesriber 17, 1972, 

11:00 a.m. 

THE COURT: All right, now, we have a witnets on 

the stand. 

HAROLD P. OLSEN, ResuMd: 

MR. WBCHSLER: Your Honor, I would like to read 
a short stipulation into the record. 

THE COURT: What kind of a stipulation is it? 

MR. WBCHSLER: This is a stipulation to clarify 

and add to certain facts in the agreed stateaent, and I 
could suboiit this letter, or read it into the record. It is 
a very short stipulation. 

THE COURT: I don't like letters. 

MR. WBCHSLER: That is why 1 am suggesting to 

read it. 

THE COURT: Why don't you put it in a stipulation 
and sign it? 

In the neantisM, let ee look at the letter. I 
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don't liko to have any lagal procasdlngs conductad by 
lattars . 

All right » wa will hava it put in tha forn of a j 
stipulation* and it will ba copiad into tha raeord as wall. 

It ia haraby stipulatad that tha agraad stataisant 

as to cartain facts and as to what cartain witnassas would ' 

i 

taatify to if callad on trial* which was antarad into by 
tha partias to this action undar data of July 14* 1971* 

ba* and tha saaa is haraby aaandad to includa tha following ^ 

i 

and additional stipulation* to wit: j 

It is stipulated that tha Listing Agraamant 
rafarrad to in paragraph 18 of tha Agraad Stataaant as to 
Cartain Facts and What Cartain Witnassas Would Testify to if 
Callad at Trial (tha "Agreed StatasMnt”) was in affect 
tl\ ^ugh April 1986. it is further stipulated that Section i 
A 10 of tha New York Stock Exchange nanual* rafarrad to in 
paragraph 130 of tha Agraad Statanant was in affect through | 
April 1966 . 

(^gnad) 

Attorneys for Plaintiffs. 

Attorneys for Defendants^ | 


r 


» 

I 


- L 

Approved by tha Court. 

I 

Dated: Novanbar 15* 1972. 
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All right. 

MR. vntCUSLBR: Mr. Winsr hss r«qu«st«d that I 
state for the record that I am reading to the witness ques- 
tions sxibaitted to me in writing by my co-counsel, Mr. 

Winer . 

THE COURT: I wish you wouldn't make that matter | 
a constant source of irritation to me. 1 made my rulings on j 
that. Mr. Winer and everybody else have an exception. But | 

it appears that Mr. Winer consistently refuses to take my | 

I 

rulings. 

This latter stipulation is just another instance 

of that. I 

All right. 

MR. WINER: Your Honor, may I make a statement? | 

THE COURT: No, I will strike the statement of | 

I 

counsel in his preamble and direct him to ask the questions. 

MR. WINER: I respectfully request the right to 
make a statement in the light of the fact — 

THE COURT: You can make the statement after this 
witness is through testifying. I thought we had given you 
plenty of time to make statements. Let us get on with this 
testisony . 

REDIRECT EXAMINATION CONTINUED 
BY MR. WECHSLER: 
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Q Mr. 01a«n, in your opinion lotter dated April 47^ I 
I960, Exhibit 31, Page 2, you say: "But you will observe 

that under the terms of Section 405 of the indenture it is ! 

I 

to the benefit of the owners of the convertible debentures | 
to have the assets received frosi Vertol valued as low as ! 
possible while a higher valuation would be to the present | 
stockholders' advantage. This conflict of interests ^ j 
dictates that care be taken, et cetera." 

Did you know at the tisw to what extent that 
conflict of interest applied to the board of directors of 

I 

Boeing? 

A I guess 1 don't know how to answer the question. 

I 

THE COURT: By that you isean you don't understand 

I 

the question? I 

THE WITNESS: Yes, Sir. l 

0 Did you know thut apart frosi 10,500 of stock opti 
Mr. Allen owned 12,561 shares and no debentures? 

A I think I now understand what you are trying to 
get at by the first question. 

I knew the share ownership in the Boeing Company 
of the directors as of the date of the last prior proxy 
statement. 

0 Did you know that Nr. Egveldt — 

THE COURT: Wait a minute. Are you finished with 
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your answor? i 

i 

THE WITNESS : ¥•■ . 

Q Old you know that Nr. Egvaldt owned 18,898 ahares 
and no debentures? 

1 

A If those are the figures quoted frosi the proxy j 

■tatesMnt, yes. 

Q Did you know that all thirteen directors owned 
stock, nine of then in thousands of shares, and only three 
owned any of the debentures, and only one of those in any 
significant aaK»unt, and that he was an employee? 

A Again I have to say that I was fimilar with the 

I 

stockholders and the debenture holdings of the directors as 
reported in the proxy statenont. I have no other infomatioijt. 

j 

THE COURT! Is it contended that the proxy state- 
nent that was issued was incorrect or inaccurate with 
reference to stock ownership and debenture ownership of any | 
of the directors or officers? 

NR. GILLESPIE! Not that I know of. 

MR. WECHSLIR: No, it is not claimed, your Honor. 
THE COURT! These figures that you are reading are 

I 

all in the record as stipulated facts, aren't they? j 

MR. GILLBfPlE! 1 tldak that is true, your Honor, i 
MR. WECHSLER! 1 was asking if the witness was 
aware of these when he rendered certain opinions. 
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2 

THE COURT: I said th«y ara all in tha facta. 

3 

MR. HIMBR: Thay ara not in tha stipulation of 

4 

facts. 

5 

NR. WBCHSLBRt Thay ara not in tha stipulation of 

6 

facts, I an told, your Honor. 

7 

THB COURT: Wall, wasn't tha prospactus in tha 

8 

agraad statanant of facts? Wasn't tha proxy solicitation 

9 

aatarial in tha sfraad statanant of facts? 

10 

MR. UEVZT: Tour Honor, tha 1944 proxy natarial 

11 

is in tha raeord, but thay ara rafarring to an aarliar proxy 

12 

which is not in tha raeord. 

13 

MR. WBCHSUIR: Tour Honor, I offar in awidanea 

14 

proxy statanant of Booing Airplana Conpany for tha annual 

15 

naating of stoekholdars schadulad for May 3, 1940. 

16 

MR. GZU.B8FIE: No objaction. 

17 

THE COURT: That will ba raoaiwad in awidonoa as 

18 

riaintiffs' Trial Exhibit 4. 

cxxxxx 19 

(Narhad Plaintiffs' Trial Exhibit 4 in awidanea.) 

20 

THE COURT: Do you hawa an axtra copy of this. 

>-2 


21 

Mr. Gillaspia? 

22 

MR. GILLESPIE: It is tha first tins it has baan 

23 

oallad for. Wa don't hava an axtra copy. Wa hawa no 

24 

oopias . 

25 

THE COURT: Do you hava an axtra copy? I will 
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2 

look St it. 


3 

BY MR. MBCH8LER: 


4 

Q Did you auggsat that ths conflict of intarcats of 


5 

directors with large stock holdings and no detentures should 


6 

disqualify thee froe voting on the subject natter of the 


7 

conflict of interests? 


8 

A No, air. 


9 

Q Did you think that you had a conflict of interest 


10 

in representing eanageaent? 


11 

1 

A Did I? 


12 

Q Yes. Did you think that you had a conflict of 


13 

interest in representing eanageaent and advising on the 


14 

conversion rates? 


IS 

MR. GILXilSPZB: Your Honor, I object to that 


’8 

question because it hssuees that Mr. Olsen's fire is repre- 


17 

senting eanageaent. My understanding is that they were 


18 

representing the Boeing Coepany. 


19 

THB COURT: Nell, that is what the question ieplies 


m 

and that was what the witness testified to. His fire had 


21 

^’•P^***Dted the Boeing Coepany for eany years, and I think he 


22 

said he had been active in that work for - thirty-five years. 


23 

was it? 


24 

THB WZTNBBSi No, Sir, not thirty-five. 


25 

1 

1 

THE COURT: How eany years? 


1 
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2 

2 


THE WiniESSt AS of today it would be about 

• 

3 

tw«nty- 

-two. 


4 

0 

Did you advise Boeing to get advice froa dis- 


5 

int«r«st*d attorneys, accountants or bankers regarding tkm 


6 

conputation of the conversion ratSf 


7 

A 

I advised then te get advice of their independent 


8 

auditors and their inTsstesnt bankers, yes. Z did not sug- 


9 

gest they get advice froa any additional counsel. 


10 

0 

Does Boeing still retain the saae lawyers and 


11 

accountants? 


12 

A 

Yes. 


13 

0 

Are Drexel, Harriaan s Bipley still financial 


14 

advisers to Boeing? 


15 

A 

I don't know. 


16 

0 

Mhich investaent bankers show Boeing's latest 


17 

public 

issus? 


18 

A 

The underwriting was aanaged jointly by First 


19 

Boston 

Corporation and Drexel, Harriaan k Ripley. 

• 

20 

0 

When did that take place? 


21 

A 

In 19(4. 


22 

0 

Was that 19(4 offering after the call of the 


23 

debentures? 


24 

A 

Yes. 


25 

Q 

According to Bxhibik 25, Page 8, Mr, Haynes told 
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®® April 4^ 1960 » tita oouiis#! for tiio nowpany 

advisod that if the diractora war* fully inforaad of tha 
facta a dataraination of "fair valua" auula by tha diractora 
in good faith, baaed on tha aiarkat valua of the eoapany'a 
atock on Novaabar 13, 1959 "probably it could not be ohal- 
langad auccaaafully." 

Za that tha opinion which you gava? 

A Z baliava that ia tha ganaral purport of ay 
opinion, yaa, a portion of ay opinion. 

0 Do yao ordinarily axpraaa your opinion on wbathar 
sonathing ia right or wrong by aaying that it probably could 
not ba challangad suocaasfully? 

A Soaatiaaa, not alwaya. 

0 Did that aaan that you aapactad a challaaga? 

A No, air. 

0 And in your opinion lattar of April 4, 1960, you 
v'ota, at Paga 2 "Proa our axaaination of tha authoritiaa it 
ia our opinion that diractora have broad power in tha 
tetaraination of tha 'fair valua* to ba aaaignad proparty 
raeaivad in axchanga for convar tibia atock and any Court 
would ba axtraaaly raluctant to overrida aueh dataraination 
whan nada in good faith and aftar a thorough oonaidaration of 
all ralavant facta.” 

Do you ordinarily fraaa your opiniona baaad on tha 
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raluotanca of a Court to ovorrido? 

A Was tha quastioa do 1 ordiaarily do that? 

0 Yas. 

A Not always, sosMtiJMS. 

Q You tastifiad yastarday that you advisad Boaing 

as to an adjustaant to ba aada to tha convarsion rata In 
connaotion with tha staok dlvidond of Novaabar, 1959. Did 
you also draw tha rarolution adoptad on Novaabar 2, 1959, 
daelarlng tha stock dividand? 

A I aithar praparad it or raviawad it and approvad iu. 

0 Z sh^ you a docuaant haadad "Minutas of Statad 

I 

Mooting Board of Diraetors Boaing Airplana Coapany, Novaabar 
2, 1959," and diract your attantion to tha fifth paga of 
such dooumant, c o a aa ncing with tha word *Basolvad* at tha 
top of tha paga, and ask you whathar you draftad that i 

rasolution? 

A I aithar draftad it or approvad it. I would 
baliava I probably draftad it. 

MR. WBCHSLERt I of far tha docuaant in avidanca. 

THE COURT: Hhara was this rasolution passad? 

MR. WECHSLBRt Novaabar 2, 1959. 

THE COURT: Whara? Tha board of diraetors ainutasV 

MR. WECHSLER: Yas, your Honor. 

THE COURT: Hiwa wa tha ainutas in avidanoa at all? 



Ill 
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I 

MR. GILLESPIE: No, your Honor, thoy have navar ’ 

I 

baan praaantad to us bafora. 

No objaction. 

THE COURT: Racaivad in avidanoa by oonsant. 

I 

Hava you got a copy of thasa ainutas? 

MR. GILLESPIE: I do not hava a oopy. Thasa vara 
furnishad sooa pariod of tiaa ago to tha plaintiffs in | 

rasponsa to a notica to produca. Wa didn't know thay wara I 
going to usa thaa. | 

I 

(Plaintiffs' Trial Exhibit 5 racaivad in avidanca.) 

THE COURT: If you ara not going to usa thosa 
ainutas I would lika to saa than. I aa rafarring to that j 
last axhibit. Do you hava anothar copy for tha Court? 

MR. WINER: I ha.va a copy. 

THE COURT: This is Trial Exhibit 5. 

(Pausa) 

MR. WECUSLER: If I aight, ycur Honor, th» quas- 
tions will deal 'With tha aatarial contained on Page 5 of tha 
axhibit. 

Let aa correct that, your Honor, it is Page 6 of 
tha axhibit, coaaancing on tha top line, *It is resolved 
further that upon tha payaant of tha stock dividend." 

Q Did you advise Boeing that tha coaputation for 
tha conversion rata should be different than tha eoaM>utation 
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3 


of th« aaount to bm transforrod froai surplus to espitsl? 

A I assuMs you ara rafarring to computations to 
*040 as a rasult of tha daclaration of this stock dividandj 
Q Yas. 

A And I did, yoa- 

Q Yastarday, at Mr. Gillaspia's raquast, you raad 

aloud froB tha indantura tha following clausa. Exhibit 4, 

Psga 35 littla four: 


"In uia oasa of sharas issuad as a lisiitad stock 
diwidand oonsidaration shall ba daaaad to ba tha nwbar of 
sharas so issuad uultipliad by tha uarkat valua tharaof 
(datarminad as providad in tha dafinition of 'liadtad stock 
dividand* in Saetion 1.01) on tha data of tha daclaration 
tboraof; and" — than you want to Saetion 1.01 on Paga 17, 
and raad: 


"For tha purposas of this dafinition narkat valua 
tha last raportad salas prioa of tha capital stock 
on tha Maw York Stock Bxehanga" — • 

THE OOUKT: Didn'^ wa hava this yastarday? It 
just rafars to dafinitions, doasn't it? 

0 — "or if not liatad on tha Haw York Stock Exchange , 

than on any national sacuritias axchanga whara listad (on tha 
data of daclaration of aach stock dividend involved or, if 
there shall not hava bean a sale on such data, on tha basis 
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th# a^raga of ^a bid and aakad quobablona thaxaof on 
said axebanga on such data, or if tba capital stock shall not 
ba than listad ou any national saeuritias ax«d»anga, on tha 
basis of tha avaraga of tha bid and askad for quotations in 
tha ovar-tha^conntar narkat on such data." 

NOW, tha resolution of Horaabar 2, 195f, reads: 

"Rssolvad further, that whan tba payMnt of tha 
stock dividend as ' her inabova directed, tha officers of tha 
eoapany ba and hereby are authorised and diractad to transfer 
from tha retained earnings account to tha capital stock 
account tha sub of $29.87.5 par share for each of tba shares 
of stock required to ba issued and distributed pursuant to 
the foregoing resolutions, %rhieh sub is an aBount i^proxi** 
■ataly equal to tha fair value of such shares dataniiDad by 
rafaranoe to tha approxisiata aarkat price of such shares on 
tha >aw York Stock Exchange at tha close of business on such 
exchange on Novaabar 2, 1959, adjusted to give affect to 
tha additional shares of capital stock to ba outstanding 
upon tha payaant of said dividend.” 

NOW, in each case tba starting point is "the 
aarkat price" at tha close on the New York Stock Exchange, 
is it not? 

A Yes. 

0 In one case your next step was "tba fair value of 
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from? I thought you w«r« reading from the rules on this 
indenture. Didn't we have that in evidence and didn't we ! 
read this thing? Didn't we read this yesterday? I asked 
you that question before and you didn't pay a bit of heed 
to my question. I 

I 

MR. WECHSLBR: Can the question be read back, 

please? 

THE COURT: No, go ahead with another question, 
please. Hereafter refer to what you are reading. 

MR. WBCHSX,BR: The question refers exactly to 
that, and that is why I suggested it be read back. 

THE COURT: I want it propounded anew, because at 
this point we are all confused, at least I am. 

When I asked you whether or not we had this 
yesterday you didn't answer my query. Nr. Fleisher. 1 recall 
distinctly that we* read this part of the indenture yesterday 
afternoon. It was on Exhibit 4, wasn't it? I think it is 
Exhibit 4. 

MR. GILLESPIE: That is correct, your Honor, 

Page 17 and Page 35. 

THE COURT: You can concentrate more attention on 
it than I can. 1 have one or two other matters on my mind. 

It may help you, counsel, so here are my notes on 
it yesterday. I underscored idiat was read. This may help you. 
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It might be helpful to you if you looked at it. 

I 

Q You wv^re proceeding in the resolution from market 4- 

THE COURT: Mr. Fleisher, I am accustomed to having | 

I 

I 

members of the bar, when I address them, respond. j 

MR. WZCHSLER: I didn't hear you, your Honor. | 

I 

THE COURT: Apparently you hear me at times, and ' 
when you don't want to hoar me you don't hear me, and you 
ignore me. I am not accustomed to be ignored by counsel. 

Go ahead. 

MR. flBCHSLERt My name is Weehsler, your Honor. 

That is perhaps why I didn't he' * you. 

THE COURT: I called you Fleisher, because Hr. 
Fleisher is a very dear friend of mine, whom I admire very 
much. 

NR. HBCHSUER: I don't resent it. 

rai COURT: So you should feel compliMntsd. j 

Q You were proceeding in the resolution from market | 
price to determine the fair value of "such shares," which 
were the dividend shares or the stock dividenH Shares, and | 
with respect to the indenture from market value of the shares 
in the other; isn't that so? 

A Yes, the resolution was designed to reflect the 
accounting treatment adopted by the company, approved by its 
auditors, followed consistently in prior years as to the 
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t*^*n*^*r of oarninys froat tha aarninga account to tha capital 
account. My opinion aa to whathar or not thara ahould ba an 
adjuataant in tha convaraion rata waa my opinion baaad on tha 
praciaa languaga of tha indantura, which ia quita diffarant. 

( 

Thara waa no indantura , thara waa no do<~ want to 
ba conatruad with raapact to tha quaation of how tha raaolu> | 
tion waa to ba written. Tha raaolution waa written to i 

i 

reflect tha accounting practicaa of tha coaipany. | 

I am not aura that ia raaponaira to your quaation, 
but I think it ahould help clear up tha problem that you are 
obvioualy having. 

i 

1 

Q In 1959 did you find out tha prior practice of 

j 

tha company with raapact to calculating any adjuatmant in j 

tha convaraion ratio under tha indantura? j 

1 

MR. GILLESPIE: Could I have tha quaation read I 
back. I couldn't undaratand it. 

THE WITNESS: I'm not aura I do either. 

THE COURl': Yea. The reporter nay read it. 

(Quaation read.) 

A I waa not aware of any prior practice of tha 
company on thia point. 
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which you have before you says 


•fair value- of such shares is to be detenined by adjusting 
■•*’*'*^ price to the new nued>er of shares. In the 
indenture it says "aarket value thereof,- the saa« shares, 
is to be determined - the ssm word - as provided in Section 


I 


1 . 01 . 


Does the word -determined" mean that soaething 
has to be done to find -the market value thereof"? 

A I don't believe so. In ay opinion the indenture 
clear, it refers to the closing price of the 
capital stock of the company on the New York stock Exchange 


on the date of declaration of the dividend. ! 

0 If the -market value- were the same as -market 
would the market value have to be determined? 

A Well, someone has to at least inquire and determine 
what the closing price on the New York Stock Exchange was. 

Q what you meant by determining something 

in the resolution? 

MR. GILLESPIE: Your Honor, I object to th.^s whole* 
line of questioning. In the first place, they don't have 
the resolution in front of the witness, and they are asking 
him questions with regard to that. 

In the second plaoe, the indenture is precisely 
clear on this point. It says the value shall be the market 
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I 

price, the close on the New york Stock Exchange on the date ^ 
the dividend was declared. I don't know why we are going 

I 

around and around with regard to this. 

i 

THE COURT: In the first place, we have been over i 
this yesterday, particularly with respect to the itea of 
limited stock dividend and the definition of market value. 

I suggest you go to sosMthing else. 

BY MR. WECHSLER: 

Q Were you not, in fact, giving Boeing the opinion 
it wanted to have in that resolution? 

NR. GILLESPIE: Your Honor, I don't know what the > 
meaning of that question is. If it is | 

THE COURT: It means was he giving a false 
opinion just to satisfy his clients, in plain words. 

A Absolutely no. 

THE COURT: Why don't you put it in plain, blunt 
language so we will understand? 

Do you charge Nr. Olsen with fraud too? 

MR. WECHSLER: 1 am not making charges, your Honor, 
0 Isn't it a fact that by your interpretation — 

THE COURT: If you are not sudcing charges you 
should not ask a question like that. It is improper examina- 
tion even of an adverse witness. You are bound by certain 
ethical rules, counsellor, in your examination of a witness. 
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Q Did your intarpration affact tha coapany's- calcu- 
lation of tha convarsion rata? 

A I assuaa tha coaipany's calculation of tha convar- 
■ion rata was basad on ay opinion, or, at laaat, I hopa ay 

opinion was takan into account in any calculations that tha j 

I 

coapany aada . | 

I 

Q According to Paragraph 103 of tha stipulation of 
facts, tha call of dabanturas was discussad at a aaating of 
Massrs, Haynas, Thornton and Olsan on Fabruary 24, 1968. 

Mr. Haynas tastifiad hara that ha racallad no 
discussion — 

THE COURT: What ara you raading fro* now, 

counsallor? Wa want into this seating of tha 24th yastarday.' 

I thought wa had covarad this. | 

NR. WECUSLER: I asi raading frcai Mr. Winar's 

quastions, and I asi not raading from any particular docuswnt. 

1 an raciting Nr. Winar's undarstanding — 

% 

THE COURT: You just ask a quastion, counsallor. 

I thought wa had covarad this isaating. 

MR. WECHSLER: Wall, 1 hava to bagin tha quastion 

again . 

THE COURT: No, just frasM your quastions proparly. 

1 askad you to do that at tha baginning of today's sassion. 

Q Did you suggast on Fabruary 24, 1966, that tha 
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convsrsion rights of the debenture holders eight interfere 
with issuing any more stock option shares free of pre- 
eaqptive rights? 

A No, sir. 

0 Was it a fact — 

A I ae sorry. Did you ask a question? 

Q Was it a fact that the conversion rights of the 
debenture holders might interfere with issuing any more 
stock option shares free of pre->emptive rights? 

I 
I 

A I don't believe so. No, absolutely not. 

0 Was it not on that saaM day that you suggested 
increasing the number of shares available for stock options 
for officers and employees? 

A Yes, I believe that is correct. 

I think Z should explain why the certificate of 
incorporation of the company authorised a specified number of 
shares to be free from pre-emptive rights for issuance for 
stock option, eflq>loyees stock option, stock purchase incentivii 
plans. 

The certificate has last been aswnded some nuiid>er 
of years ago. The number of shares remaining was not very 
large, and it was necessary to get approval of the stock- 
holders for the Issuance of any more shares under incentive j 

I 

or stock option plans to officers. j 
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13 

14 

15 

16 

17 

18 
19 


I 

Ons o£ th« it«as that wmrm disovsssd on ths 24th 
was aaaadaant o£ tha cartiflcata of incorporation to incraasa ' 
tha authorisad capital stock of tha company sc that addi- 
tional stock could ba issuad in tha upcoming financing 
program, and ay racoMndation was that as long as tha 
cartificata of incorporation was going to ba aaandad, or a 

I 

proposal to aaand it was going to ba subaittad to tha stock- i 
holders, that it should ba accoapaniad by a proposal to I 

incraasa tha number of shares that could ba issued under ' 
tha cartificata for officers* incentive plans. It had nothing 
whatsoever to do with tha number of shares that ware reserved | 
or available for issuance upon tha exercise of oenvarsion ! 
rights of debenture holders. j 

THB COURT} This conference, gantlaaan, should j 
have taken place before the court session began, you are 
imposing on the Court with these unnecessary delays. 

Next question. 

0 Did the restrictions in the indenture prohibit 
increasing ths number of shares distributed free of pre- 
emptive rights after the 350,000 excluded shares were issued? 

A No, sir. 

MR. WBCH8LBR: No further questions. 

THE COURT} You have no questions, have you, Mr. 

Gillespie? 
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MR. GILLESPIE: No furthor questions. 


3 


1 

THE CX>UBT: All right. ’ 



Thank you, sir. Yon ara axcusad. 

(Witnass axousad.) 

THE COURT: Naxt witnass. 

NR. MINER: If your Honor plaasor I baliava that 


I 

I 

1 

! 

) 

I 

I 

I 

I 


it would ba advisabla to put sobm things in tha raoord 
which do not affact tha naxt witnass. 


Parhaps wa can do it by concession? 

Would it ba concadad that Joanna W. Finn is still 
tha owner of $3,000 worth of dabanturas and that these have 
not bean radaasMd or converted? 

MR. GILLESPIE: Wa have no way of knowing at tha 
■oaant. Nr. Winer. 

MR. WINER: I will taka tha stand — • 

NR. GILLESPIE: Subject to correction I thiitk wa 
would ba prepared to do so. 

THE COURT: Is the lady hara? 

MR. WINER: No, sir, she is ay daughter, and 1 
have tha bonds, and I will so testify. 

THE COURT: Ara they negotiable bonds? 

NR. WINER: Yas, sir. 

THE COURT: Show thaa to Mr. Gillaspia. 

NR. WINER: They ara in ay vault. I will go 
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gst thM. 

NR. GILLESPIE: Your Honor, ws will accspt ths 
stipulation subjact to Mr. winar shoving thosa to us. No 
quastion about that. 

THE COURT: Ara thay coupon bonds? 


NR. WINER: Thay ara coupon bonds. Thay ara part . 

I 

of this ragular issua which is in disputa hara. 

Naxt I should lika to of far in avidanca, your 
Honor, the capital stock history of Boeing. I am sura you 
have copies. You furnished it to me. 

MR. GILLESPIE: No objection. | 

THE COURT: Racaivad in avidanca. 

I 

NR. WINER: Your Honor, on Page 1 of this exhibit — 

I 

THE COURT: First mark it in avidanca. | 

(Marked Plaintiffs' Trial Exhibit 6 in avidanca.) 

i 

THE COURT: Now describe what it is. Nr. Winar. 

MR. WINER: Yes, sir. 

I would lika to read to your Honor — 

THE COURT: Just tall aa what it is, please. 

NR. WINER: This is a history of the capital stock 
issued by Boeing from July 1, 1958 to May 1, 1966. It 
gives the number of shares issued. 

THE COURT: That is a new stock issued during 
thosa years? 
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NR. ffliniRt it starts with a balanoa of ths 

old stock issued. It carried forward. 

THS COURT: Let mm look at it. It is quite simple, 
you dor't have to explain it to me. 

NR. WINSRt Nay 1 call your Honor's attention — 

THE COURT: Please don't call my attention to any- 
thing yet. I can look at it. 

NR. GILLESPIB: This is a clearer copy, your Honor 

(handing) . 

THE COURT: All right. 

You have the tabulation here of the amount in 
dollars and cents. 

NR. WINER: Does your Honor wish me or will your 
Honor allow me to call your attention to two comments on the 
exhibit or not? 

THE COURT: Sure you can. 

NR.. WINER: The top of Page 1 of the exhibit 
refers to the 4 percent stock dividend of ■ November 4, 19.58, 
as follows: "Amount transferred from retained earnings - 

November 4, 1958 market price of $56,875, divided by 1.04 
equals 54.75.” 

tmA on Page 2 of the exhibit I call your atten- 
tion to the amount transferred from retained earnings along- 
side: the 2 percent stock dividend of November 2, 1959, and it 
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continues* Novaab^r 2nd markat prica of $30,375 dividad by i 
1.02, aquals 29.875. 

Nov I should lika to raad into tha raoord — 
ThICDURT: Just a a naan t. 

You just raad froa Paga 3, didn't you, of this 

exhibit? 

NR. HINBRt On tha exhibit it is Pages 1 and 2. 
Your Honor has a copy which aay be differently 
arranged. It is aarkad Paga 3, yes. I 

» i 

THE COURT: Will you let aa sea that, bacausa it 

does not appear clearly on iqr copy. 

Let aa sea yours. 

I sea it. They are not lined up. They are not 
exactly lined up. 

HR. WINER: Now, your Honor, certain stock prices 
are going to be relevant in tha questions put bo tha expert 
by aa, and I should lika to raad these into tha record. That 
would be aasiar than froa tha Wall Street Journal, copies of 
which I have hare. 

THE COURT: Wait a ainuta. lava you aadn a talw* 
lation of this? 

I think in one of these exhibits we have this 
spalled out, don't we, in your requests to adait? Don't you 
give tha daily prices at aster ial tiaas? 
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MR. WINER: This psriod is not covsrsd, your 

Honor . 

MR. GILLESPIE: In this poriod it is not 
covsrsd* your Honor. 

THE COURT: Why don't you introdues it in 

avidsnos? 

MR. WINER: It is in tha form of ona of tha 
lattars, your Honor, which has baan agraad to by tha othar 
■ida. I think if I just raad in just a faw prioas and datas, 
it will ba sisiplar. 

THE COURT: Ml right, it is stipulatad, than, 
that what ha is raading is an additional sot of facts? 

MR. GILLESPIE: Right, subjact to corraction. 


I taka it? 


THE COURT: Subjact to his corraetions? 

MR. GILLESPIE: Wall, I will chack it. 

THE COURT: All right, subjact to arrors and 


cadssions . 


MR. WINER: It is my undarstanding it has Laan 

chacka and raohaokad by dafandant. 

"Tha data of tha daclaration of a 2 paroant 
stock dividend in 1956 was October 26th. Tha closing price 
of Boeing stock on tha New York Stock Exehanga on October 26, 
1956, was 53»3/4. Tha data of daclaration of a 4 paroant 
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Stock dividand in 1957 was Novaabar 5th. Tha aarkat was 
closad on Novaabax 5, 1957. Tha closing prica of Movaabar 4, | 

I 

1957, was 34-7/I. Tha 4 paroant stock dividend of 1958 
daclarad on Novaabar 4, 1958, want ax dividend on Novaabar 14 J 

1958, together with a 25 cant cash dividend. 

"The closing prica of Boeing on tha New York 

Stock Exchange on Novaabar 13, 1958, was 54-1/8. Tha closing' 

i 

prica on Novaabar 14, 1958, was 51-1/4.” j 

THE COURT: What significance do you want aa to 

attach to this? I don't gat it. You are giving aa dates 
which are prior to tha indenture in suit. Tha indenture in 
suit is a 1958 indenture, isn't it? 

MR. WINER: Yas. 

THE COURT: You are giving aa dates before that. 
For %#hat reason? 

I 

MR. WINBR: To show tha practice of tha corpora- 
tion in dividing by 1.02 and 1.04, and transferring froa 
retained earnings to capital. That is tha purpose. 

THE COURT: To show that this was an accounting 
practice of tha Boeing Coapany? 

MR. WINBR: Right. 

TUB COURT: Which you claia they didn't follow 
%fhan they called these debentures in suit? | 

MR. WINBR: That is right. They did net follow I 
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with rsspsct ths convsrsion rats, yss. I 

Now, finally, Ths Wall Strsst Journal and Ths 
NSW York Tisss rsportsd on Novssbsr 15, 1958, that the nst 
changs ..n thj closing pries of Basing on Novsaa>sr 14, 1958, | 

was Biinus 1/2. 

May I corrset tbs dats of ths dsclaration of 
ths Novssdasr 1958 divident fros Novsa8>sr 4th to Novsnbsr 3rd. 

Now, doss your Honor wish as to call a witness? 

I will call Mr. Pivar. 

THB COURT: Ysu. 

MR. WINER: Mr. Pivar, will you taks ths stand, 

plsass . 

SAMUEL PIVAR, a witnsss called on behalf of 

ths plaintiffs, being first duly sworn, testified 
as follows: 

DIRECT EXAMINATION 
BY MR. WINER: 

Q Mr. Pivar, what is your profession? 

A I an a certified public accountant. 

0 Would you plsass give us a brief rssuas of your 
personal, aeadsaie and professional background, a general. 
description of your fira and your specialisation and 
experience in the fim, and any relevant inforaation in 
addition with respect to your professional life? 
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A I an a graduato of Paca Instituta, which ia now 
Paca Collaga, in .1933; 1 hava baan with tha firm of 

Saidman a Saidaan, which ia a national fira of cartifiad 
public acoountanta, ainca 1941. I hava baan in that firm j 
tha national diractor of ita accounting and auditing practical 
and tha national diractor of ita SEC practice. 

I am a maabar of tha axacutiva coaaiittaa of tha | 


auditing atandarda diviaion of tha AMrican Inatituta of 
Public Accounta, and Chainuui of tha Accounting 
Principlaa Committaa of tha Naw York State Society of 
Cartifiad Public Accountants. 

Q Hava you at my request faaiiliarisad yourself 

'^ith various data which I hava gigen tc you bearing on tha 
stock dividends declared by Boeing Airplane Coaipany in 
1958 and 1959, and bearing on tha acquisition of tha Vartol 
Aircraft Company in 19607 

A Yea . 

Q Now, have you at my request made certain 
arithmetical computations or calculations? 

A I have had somaona aiaka them for aia , aosMona on 


my fira staff, and explained them to ms, and 1 am satisfied 


with them. 


Hava you aver calculated hoa many dollars 281,537 


shares at 54.69 would be? 
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A May 1 look at the menoranduai I have of those 
calculations? 

Q I an sure his Honor would expect you to. 

A 281^537 shares at what price, sir? 

0 At 54.69. 

A Yes, I did. 

Q And what is that nuB8>er, sir? 

A $15,397,259. 

THE COURT! $15,397,259? 

THE WITNESS: Yes, sir. 

Q Wave you siade the sasw calculation with respect to 
147,489 shares at $29.07 a share? 

A Yes. 

Q And what is that total? 

A $4,390,748. 

0 Have you calculated what 448,954 shares at 33-5/8 

I !• 

comes to? 

A Yes . I 

i 

0 $15,096,078. 

I 

I 
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2 

Q Now, hava you calculatad what tha aun of $15,250,000 ! 


3 

dlvidad by 448,954 sharas givas you aa tha prlca for aach 

1 

1 

4 

j 

ahara? 

i 

1 

5 

A Yas. Would you atata tha quaatlon again? 1 think 


6 

1 loat a figura. 

1 

7 

1 

MR. WINER: Parhapa it would oa bat tar to road it. 


8 

THE WITNESS: I laaant to raraad it. Thara ia ona 


9 

of thoaa nunbara that did not catch aiy aar. 

1 

10 

(Quaation raad.) 

1 

11 

A Yaa. And tha aBK>unt ia $33,968 roundad vary 

1 

12 

a lightly. 

1 

13 

Q Hava you calculatad what diffaranca it makaa in 

1 

14 

dollara if you multiply tha 448,954 aharaa by 33.968 aa 


15 

againat multiplying that numbar of aharai by 33*-5/8? 

1 

16 

A Yaa. 

■ 

17 

Q What ia that diffaranca? 

1 

18 

A Multiplying it by 33 and — wall, by $33,968 

1 

19 

raaulta in $153,922 aora than at $33-5/8. 


20 

Q Hava you calculatad how many dollara 448,954 aharaa 


21 

at 30-5/8 ara? 

1 

1 

22 

A Yaa. 


23 

a What ia that aum? 


24 

A $13,749,216. 


25 

1 

I ; 

a And, finally, hava you calculatad what 448,954 ahara( 

1 

! 

» 

1 

i 1 
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at $24 a ahare comm* to? 

1 

3 

A Yas. 


4 

Q And what is that? 


5 

A $10,774,896. 


6 

Q Would you plaasa stats to ths Court what ths function 

• 

7 

ars of a corporation's accountants in computations, book 


8 

entries, annual reports, and any other records of the 


9 

corporation in connection with stock dividends where the 


10 

corporation has no outstanding convertible securities? 

I 

11 

A The usual procedure is to read the minutes of the 


12 

corporation in which the dividend declaration is contained to 


13 

compare the entries recorded in the accounts with the 


14 

declarations and to compare the data which entered into the 

i 

15 

computation of the amount transferred from retained earnings. 

i 

M 

16 

or whatever the accounting might happen to be with the 

1 

\ 

\ 

1 

\ 

17 

appropriate source data. Then to see that the recording in 

18 

the accounts is in accordance with generally accepted 

19 

accounting principles; that the reporting of the stock 

1 

20 

dividend on the company's financial statements is appropriate < 


21 

The procedures would also usually include a deteimini 

i- 

22 

tion that after the stock dividend shares have been issued 


23 

the total number of shares outstanding is oomflzmmd to us 


24 

by the transfer agent or registrar or both. 


25 

1 

That is about generally the range of it. There may 
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2 

be SOM other doteilod procedures in certain cases. 

i 

3 

Q Would you please state to the Court what functions 

1 

4 

the accountant performs in connection with acquisitions and 


5 

^tgmrM where there are no outstanding convertible securitiei 

i(? 

6 

A Well, the procedures would include the reading of { 

7 

w^eutes authorising the acquisition. They would include 

1 

8 

tho reading of the agreements pertaining to the acquisition, | 

9 

the review of the accounting, recording in the accounts of 

1 

10 

the acquisition, and whether the recording was in accordance 


11 

with the generally 4.ccepted accounting principles and 

I 

1 

12 

whether the recording on the financial statement of the 


13 

company was also in accordance with generally accepted 


14 

accounting principles. 


15 

We would also make inquiry as to whether the 


16 

acquisition or the terms of it or the result of it in any 


17 

1 

way had any effect on any outstanding contractual commit- | 


18 

mants or restrictive covenants to which the company might ' 


19 

1 

be a party to see what affect they might have on the 


20 

accounting. 


21 

Q Would yoj please assume that a corporation has 


22 

issued convertible securities and that the underlying 


23 

indenture or the certificate of incorporation contains an 


24 

anti-dilution clause — 


2C 

TUB COURT: That is two questions in one. 



1 
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MH. WINDER: Do you want mm to laava out tha 

oartificata of incorporation? 

THE COURT: X want you to aak ona quaation at a 
ti«a. I don't know what ralawanca tha oartificata of 
incorporation haa hara. 

MR. WINER: Tha ralavanea of a oartificata of 
incorporation is that if tha oonvar tibia sacuritias or stock 
or prafarrad stock, than tha — 

THE COURT: You can assuaa that I usad to ba a 


^•'*yar bafora I baoaaa a Judga. What is its ralawanca with 


this oasa? 


MR, WINER: Nona, just tha ganaral procadura. 
•••«■• that tha corporation has iasuad 


oonvartibla dabanturas and that tha indantu'^a contains an 
underlying anti-dilution clausa. 

Would you tall tha Court ganarally tha significano 
of such a clausa in relation to a stock dividend or acquisitio 

in connection with tha accounting duties which you 
would have? 

THE COURT: 1 don't think that is a proper question. 
Na are conoamad with tha indenture in this agraasMnt or in 
this oorporation on these convertible dabanturas. I assusa 
that this nan, having racaivad his training fron ona of tha 
oldest accounting schools in tha country, particularly in this 
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•tat«, b«oaus« wh«n h« want to Paco tbWo was only ono othor 
school, and that was Brokau and NYU bad not ovon begun to 
start, ovon though they had littlo parttisM clasaos at night 
down on Wall Stroot in tho Stock Kxchango — I assusM that 
ho wont and looked at this indenture agroosMnt. 

Why don't you, instead of asking those hypothoticalj 
qurstions, eomm down and put to this witness the facts in j 
this case as he knows thesi. 

Ask hint Have you looked at the indenture? Nave 
you looked at the statenents, the minutes? Have you exanined 
these adnutes? 

MR. WINBRt 1 expect to oons to all of that. 

THE COURT t Do it right away. It is better. You 
have an intelligent, experienced, trained, well-educated 
accountant on the stand. He oosiss from a very reputable 
fim. He would not express an opinion unless he node eertaii. 
research . 

Forget this hypothetical business, mt us c ons 
down to the facts in this case, We are not trying a murder 
case or a homicide case. 

MR. HimcRt I simply want to say that X have been 
trying to get before the Court what the acoouatant's duties 
are generally. 

THE OOURTt You can ask him that generally. 
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MR. WXNBRi I am trying to. 

0 What ara tha accountant's dutias ganaraily whan 
thara is an outstanding issua of conwar tibia dabanturas — 
vhat ara tha dutias of tha accountants, oo far as this I 

indantura is conoarnad, so far — 

THE COURT: Plaasa, nayba I will halp you. Nayba 
I won't. You odght not think it. 

Whan an accountant is as^loyad by a corporation 
such as Booing, a largo corporation, and thay hava outstandinv 
convar tibia dabanturas and thay daclara a stock diwidand, 
thara oomss a problan as to how that stock diwidand shall ba 
traatad with rafaranca to tha oonvarsion prica of tha 
dabanturas, doas thara not? 

THE WXTWESS : Usually . 

TEE COURT: All right. Nhat, according to all tha 
raoognisad accounting practioas and prooaduras, ara tha dutias 
of an accountant who is callad in — say ha is an outsida 
indapandant account — to axasdna tha of fact of tha stecdc 
diwidand upon tha convar sion prica of tha dabanturas? What 
would you axpact hiai to do and what would you do if you wars 
callad in on that? 

THE WITNESS: Having satisfiad aysalf with raapact 
to tha accounting along tha linas that I hava dasoribad xn 
rasponsa to tha previous quastion, I would also eaka rafaranoi 
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a nd raad the applicable portions of the indenture. These I 
usually relate to anti-dilution, but there nay happen to be | 
Bomm others, and reach a conclusion if I could, as to 
whether or what effect the stock dividend would have had on 

the conversion rate or other aspects of the — ^ 

the COURT: And how it should be treated in coaputinlg 

i • 

the conversion rate? 

THE WITNESS: Yes, that is what I eean by what 

effect it would have. 

THE COURT: All right. 

Q Now, please assusw the following facts: 

On October 26, 1956, Boeing declared a 2 percent 
stock dividend, which required the issuance of 130,072 shares 
and an appropriate transfer fro« surplus to capital. Assum 
that the su.i transferred was determined by taking the closing 
price on the New York Stock Exchange on the date of declara- 
tion, naomly, 53-3/4, dividing that by 1.02, which resulted 
in a figure of 52.70» that that sum was rounded off to 
52 - 3 / 4 , and that the resulting multiplication of 52-3/4 by 
the nusfcer of shares in the stock dividend totaled 6,195,454, 

and that was the sum transferred. 

Assume that on November 5, 1957, Boeing declared 

a 4 percent stock dividend which required the issuance of 
267,445-1/2 shares, and an appropriate transfer from surplus 
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to capital. Tha Maw Vork Stock Exchange waa closed on 
that data. Tha su* transfatxad was datarminad by taking tha 
closing price on Novaabar 4# 1957, naaaly, 34-7/8, dividing 
that by 1.04, which rasultad in a figure of 33-1/2, aiad ! 
that aaltipliad by tha nusibar of shares issued caaa to 
8,959,424, and that was tha S4» transferred. j 

AssfSM that on NOvaaibar 3, 1958, Boeing daclaMBd 
a stock dividend of 4 percent. Tha stock closed on tha 
New York Stock Exchange that day at 56-7/8. In coaputing tha 
sw to be transferred tram surplus to capital Boeing divided 
that price by 1.04, and rounded off the figure at 54.75, . 

wiltiplied that price by the 281,537 shares so issued and 
transferred, resulting $15,414,150 froa surplus to. capital. 

Assuae that on HOvesher 2, 1959, Boeing declared 
c 2 percent stock dividend. It took the closing price of 
that day, naaely, 30-3/8, divided that sw by 1.02, rounded 
out that result to 29-7/8, and aultiplied that sua by the 
atariBer of shares so issued, naaely, 147,489, and transferred 
the resulting siai of $4,406,233 froa surplus to capital. 

Have you an opinion which you can express with 
reasonable certainty as to whether this procedure was in 
accordance with proper accounting practices? 

A 1 have an opinion. 

Q Mhat is your (pinion? 
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A I believe that is an acceptable accounting practice. 

Q Please sssubm the facts asserted in the preceding 
hypothetical question and also the following: 

Between the dates of the 19S€ and 1957 stock 
dividends on one hand, and the dates of the 1958 and 1959 
stock dividends on the other, Boeing on July IS, 1958, 
issued the 4-1/2 percent convertible debentures of 1980. 

The underlying indenture, which I shall aasusM 
that you have read, unless you state to the contrary, is 
agreed Exhibit 4 in this case. 

Now, have you an opinion which you can express 
with reasonable certainty as to proper procedure by the 
auditing accountant with respect to cosiputations under the 
indenture in view of the use of the SMrkat price on the date 
of declaration divided by l.t2 for 2 percent dividends and 
1.04 for 4 percent stock dividends for purposes of transfer 
fron surplus to capital and the use of the market price in 
full on the date of declaration for ooaputationa under that 
indenture . 

MB. GILLESPIE: Your Honor, 1 don't understand 
that question. 

THE COURT: If the witness doesn't understand it 
he nay say so, and if that is your objection — I don't think 
it is an objection — but nake a note of it for cross -exanina- 
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tlon. If th« witnasa undarstanda it, ha aay ba aauurtar thanj 

I 

both you and I to^athar. 

THB WITMB8S: Nall, I think I know what >• 

THE COURIt No, no. I don't want you to guaaa. 

I want you to taka tha quaation that haa baan put to you. 

Can you undaratand that quaation and giwa an anawar aa an 
axpart accountant? 

THE NITNESS: Yaa, air, X can. 

> 

0 Would you giva ua your opinion? 

A Wall, in that oircuaatanoa I would ba govarnad by 
thaaa facta: 

Tha conpany haa takan tha aaxM aharaa, tha aaM 
data, aada a dataradnation of valua — two datarminationa 
of valua, and thay ara diffarant frcai aaeh othar. X would 
rafar to tha indantura with raapaot to tha calculation and 
datanination for that purpoaa, and if ay raading of it 
laft mm with aoaa doubt aa to «d»athar thara waa rooai hara 
for an inconaiatanoy, in that circunatanoa X would hava 
aakad tha coapany to obtain for aa a writtan opinion of 
ita lagal counaal, intarprating tha proviaion of tha 
indantura ralating to thia. 

NR. GXLLBSPXBt Your Honor, having hoard tha 
anaw<x of tha witnaaa -- 

WE COURT: Tha anawar ia vary plain, vary conciac , 
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2 

very forward and very iaprecsive. 


3 

NR. GILLESPIE: Right, your Honor. 


4 

THE COURT: He would apply the terms of the 


5 

indenture to the definitions of the indenture. If he 


6 

didn't understand thesi or found then to be anbiguous he 


7 

would want an opinion of counsel. 


8 

MR. GILLESPIE: I think he stated that he did 


9 

find then anbiguous. If that is the testimony, I move to 


10 

strike — 


11 

THE OOUKT: You move to strike out his conclusion 


12 

about then being ambiguous? 


13 

MR. GILLESPIE: That is correct, your Honor. 


14 

THE COURT: With that we are not concerned. I 


15 

understood him to say if he found then ambiguous he would 


16 

get the opinion of counsel, or he said if he was doubtful. 


17 

I think that was his way of saying it. 


18 

MR. GILLESPIE: If he said if he was doubtfhl. 


19 

then I have no motion. 


b-3 



20 

THE COURT: I thought he did. 


21 

Did you use the term "if l were doubtful”? 


22 

THE WITNESS : I meant to . I 'm not sure exactly 


23 

how it came out. 


24 

/ 

NR. GILLESPIE: Then 1 have no notion. 


25 

1 

Q Mr. Pivar, you stated that you would have asked 
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for «n writton opinion of counsol. 

THE COURT: Did ho say writton? I don't know. 

An opinion of counsol. 

THE HITIISSS: I think I said written. 

THE COURT: You wouldn't want it given to you, 
you aijiply want an opinion of oounssl in ths rscord. 

THE MITNESS: It is usually ssnt to us, or at 
Isast a copy is ssnt to us. 

THE COURT: Thsn in your audit you would maks 
rsfsrsnos to this opinion of counssl porbaps? 

THE MITNESS: I might and I might not, your Honor. 

THE COURT: Psrhaps if you %rsrs making a 
csrtification, wouldn't you maks rsfsrsncs to it? Somstimss 
you put in ths opinion as an sxhibit or rsfsr to it spsci fie* 
ally? 

THE WITNESS: It would bs in my wor'- papsrs. 

Whsthsr it would go into ths financial statsmsnts or rsfs:rano4i 
would bs BMds to it in ths financial statsmsnts is somsthing 
I couldn't answer catsgorically . I think it would dspsud 
upon ths cireumstanoss . 

THE COURT: If ws ars dealing ^ a stock that 
was publicly traded and publicly owned — 

THE WITNESS: No, your Honor. 

THE COURT: — would you put it in as a footnote. 
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an axplanatory footnote? 

THE NITNBSSx No, the fact that there was a legal 
opinion, unless Z thought it was significant to the deter- 
mination — it might or might not have been. 

Q Assume that the anti-dilution provisions of this 
indenture required determination of fair value of acquisition 
Are there established criteria for determining the fair 
value of a purchase for accounting purposes? 

A Yes. 

Q Would you state to the Court what those criteria 

are? 

A For accounting purposes the fair value in a 

purchase acquisition where stock is given as the considera- 
tion, it is usually the value of the stock that is given, or 
the value ox the property received, \diichever is the more 
clearly evidenced. When the transaction is for stock of 
the acquiring company, that stock is a traded security. 

The usual practical approach is found to be, and one that is 
usually followed, is to take the market price of the stock 
of the issuing company as representative of the fair value, 
because that is usually easier to determine than the value 
of property received. 

THE COURT: Are you limiting your valuation 
solely to the physical and tangible assets? 
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THE WITNESS: No. 

MR. GILLESPIE: Your Honor « I didn't hoar tho 
coa4>loto qiioatlon. !'■ sorry. 

THE COURT: Aro you liaiiting your opinion only 
and sololy to tho physical or tangiblo assots? 

THE WITNESS: No, Sir, your Honor, to tho ontiro. 
Whon I said proporty I noant tho oosipany that is boing 
aoquirod in its ontiro ty. 

THE COURTt That %fould includo its trado naao, 
its roputation, its organisation, its knou-how? 

THE WITNESS: Whatovor is boing acquirod in 
oxchango for this. 


THE COURT: What if thoy aro acquiring tho wholo 


company? 


THE WITNESS : Yos . 

THE COURTt What I would liko to know is would 
you includo in your ovaluation of that acquisition a prico 
ovor and abovo tho physical, tangiblo assots which might bo 
roprosontod oithor by goodwill, tradomarks, trado namo, or 


know-how, or an organisational aotuq> of omployoos, oxporioncoi 
omployoos in a spocial fiold? 

MR. WINER: May I ask your Honor if you aro 
ro for ring to tho' calculation of tho stock prico and — 

THE COURT: Do you objoct to tho quostion? 
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2 

MR. WINER: I objact to tha quaation. 


3 

TOE COURT: Tha objactioii is ovarrulad. 


4 

Will you rasd tha quaation aXoaly to tha witnass. 


5 

(Quastion rasd.) 


6 

A I would limit myaalf to tha amount that tha 


7 

company, tha acquiring company, has paid for it. I wouldn't 


8 

go bayond that. 


9 

THE COURT: Tha actual amount that was paid for it7 


10 

THE : Yaa . 


11 

THE COURT: That would includa thasa othar 


12 

alamants that Z mantionad? 


13 

THE WITNESS: It might. 


14 

MR. WINER: I objact to tha quastion. 


15 

THE COURT: Tha objaction is ovarrulad. 


16 

MR. WINER: I don't think thara is any ralation 


17 

batwaan tha prica of tha stock and — 


18 

TOE COURT: Excapt that you had tha tastimony 


19 

of tha formar prasidant and chairman of tha board. Ha said 


20 

that whan thay took ovar tha stock, thay took it ovar bacausa 


21 

thay wara axpariancad in a spaeial fiald and in a spaoial 


22 

sphara of aviation which had navar angagad tha attantion of 


23 

Boaing bafora, and thay wanted to find out soamthing about 


24 

it and gat an organisational satup and managamant and know- 


25 

how so that thay wouldn't losa tima and wouldn't maka costly 







